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LIBERTY OF CONTRACT UNDER THE POLICE 
POWER.! 


The late Justice Miller, delivering the opinion of the Supreme 
Court of the United States in Davidson v. New Orleans,’ in 1877, 
comments on the contrast in the practical working of the fifth and 
the fourteenth amendments to the Federal constitution, in that 
the former, a prohibition upon the Federal government against 
depriving a citizen of ‘life, liberty or property without due 
process of law,’’ had been rarely invoked or discussed during 
the existence of nearly a century, while the latter, only adopted 
eleven years before, as a restraint upon the power of the States, 
had already crowded the docket of the court with cases, in which 
it was asked to decide that citizens had been deprived by their 
own States of life, liberty or property without due process of 
law. 

The explanation of this contrast lies primarily in the obvious 
fact that it is the comprehensive and all pervading police power 
of the States, and not the limited power of the Federal govern- 
ment, which comes in contact with the fundamental rights 
secured by these amendments, and it is against invasion of these 
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rights under this power of the State that the protection of con- 
stitutional guarantees must be necessarily invoked. It is sug- 
gested in the opinion, that the increase in this class of litigation 
might be owing to a prevailing misconception of what consti- 
tuted ** due process of law ;’’ and this would hardly be matter of 
surprise, as the opinion concedes that the phrase was still 
**without satisfactory precision of definition,’’ and that its * jn- 
tent and application could be best ascertained by the gradual 
process of judicial inclusion and exclusion, as the case presented 
for decision may require, with the reasoning on which such de- 
cision may be founded.’’ 

But the social and economic conditions which have ,rapidly 
developed within the past few years, since the decision referred to, 
have forced into public and judicial discussion, as never before, 
the relation of the fundamental rights of the individual to the 
police power of the State. It is now not the question of what 
constitutes ** due process of law,’’ but the limits of State author- 
ity, in the exercise of the legislative discretion as to the require- 
ments of the public welfare, in abridging the citizen’s liberty, 
or denying him the use of his property, without any process. 

The stress of competition in business, the prevailing social 
unrest, the distinct trend of a certain class of social agitators in 
direction of State socialism, the superstition that legislation is a 
sovereign cure-all for social ills, and Jast, but by no means least, 
the competition of reckless politicians for the unthinking vote, 
all have been, and still are, potent factors, and will apparently 
be still more effective in the near future, in inducing legislation, 
which is forcing upon the attention of our profession and the 
courts a new class of constitutional questions, and signs are not 
wanting that these are to be the weighty questions of the future 
in jurisprudence, as well as in sucial economy. 

The general subject of the relation of individual rights to the 
legislative power has been discussed mainly in relation to the so- 
called rights of property. But the ‘*comprehensive word is 
liberty.’ Liberty of contract, while closely allied with property, 
and essential to its use and enjoyment, is really far broader in 
its scope. According to the exact classification of Mr. Austin, 
the ownership of property is a right residing in a person, and 
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‘‘ property is any right of a person over a thing (in rem) indefi- 
nite in point of user.’’ It is through the abridgment of the 
right of free contract by denying or restraining the use of 
property that so-called property rights are invaded in the exer- 
cise of the police power. 

As shown by Sir Henry Maine in his ‘* Ancient Law’’ and 
other works, freedom of contract is unknown to primitive socie- 
ties, but is at once an incident, and an evidence of a relatively 
highly advanced civilization. The progression from the old 
system of rights and duties dependent upon a fixed status to 
the system of rights and duties arising from the free contract 
of the individual is a distinct social advance from one great 
landmark of jurisprudence to another. In a modern industrial 
state this freedom of individual contract, representing a long 
and toilsome progressive social development, becomes essential 
in any rational conception of individual liberty. 

Without it, the right of holding property is worthless, free- 
dom from personal restraint is vain and profitless, and life 
is without hope or happiness. _ 

This fundamental right, however, as all other individual 
rights, must conform to and yield to the necessities of the 
social state. It is the Jaw which gives its sanction to the 
obligation of the contract, and which is necessarily involved 
in the conception of an enforceable contract. Liberty of con- 
tract, therefore, consists in having the ability at will to make 
or to abstain from making a binding obligation, enforced by 
the sanctions of the law. 

The police power of the State is said to be undefined and 
undefinable. In the words of Judge Cooley, it embraces the 
whole system of internal regulation, by which the State seeks to 
preserve public order and prevent offenses against the State; 
and, like the power of taxation, it pervades every department of 
business, and reaches to every interest and every subject of 
profit or enjoyment. Chief Justice Taney says the ‘police 
powers are nothing more nor less than the power of government 
inherent in every sovereignty to the extent of its dominions, the 
power to govern men and things.’’ It has been called the 
power of self-preservation, and in the words of Chief Justice 
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Shaw : ‘* It is always easier to perceive and realize the existence 
and sources of the power than to mark its boundaries and 
prescribe the limits of its exercise.”’ 

We have then to inquire, in the light of recent legislation and 
decisions, what is the protection afforded the citizen by existing 
constitutional guarantees in the exercise of his right of liberty 
of contract, against the legislative determination, in the exercise 
of the police power, that the public welfare demands the 
abridgment of that liberty. 


Guizot says :'— 


‘¢ Liberties are nothing until they have become rights, positive 
rights, formally recognized and consecrated ; rights, even when 
recognized, are nothing so long as they are not intrenched within 
guarantees ; and, lastly, guarantees are nothing, so long as they 
are not maintained by forces independent of them in the limit 
of their rights ; surround rights by guarantees ; intrust the keep- 
ing of those rights to forces independent of them; such are the 
necessary steps in the progress towards a free government.” 


The several States have declarations of individual rights in 
their respective constitutions in substantially the same language 
as the provisions of the fifth and fourteenth amendments of 
the Federal constitution, providing, in substance, that no man 
**shall be deprived of life, liberty, or property without due 
process of law.”’ 

A number of the State constitutions contain further specific 
and emphatic declaration of individual natural rights and the 
limitation of governmental powers. The ‘social compact”’ 
appears expressly or impliedly in nearly all, including the most 
recent constitutions, and however much this theory of the origin 
of government may be discredited historically, it remains, as has 
been said, a convenient fiction for the embodiment of a funda- 
mental political truth, and to this extent it retains as firm a hold 
upon the public thought of to-day as upon that of the last 
century. 


1 Lec. on Rep. Govt. 6. 
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Thus the bill of rights of the Missouri constitution provides :— 


** That all political power is vested in and derived from the 
people; that all government of right originates in the people, is 
founded upon their will only, and is instituted solely for the good 
of the whole.’”’ Section 4. ** That all constitutional government 
is intended to promote the general welfare of the people ; that 
al] persons have a natural right to liberty and the enjoyment of 
the gains of their own industry; that to give security to these 
things is the principal office of government, and that when the 
government does not confer this security it fails of its chief 
design.”’ 


And it is interesting to note that the most recent State con- 
stitutions contain the most explicit and specific declarations of 
rights and limitations upon legislative powers. 


Thus in North Dakota: 


*« We, the people, do ordain, First, That all men are by nature 
equally free and independent, and have certain inalienable rights, 
among whichare those of enjoying and defending life and liberty, 
acquiring, possessing and protecting property and reputation, 
and pursuing and obtaining safety and happiness.’”’ 


Judge Cooley, on his principles of Constitutional Law (p. 224) 
commenting on these historic guarantees of individual rights, 
says: — 


‘« The words life and liberty are used in constitutional law, as 
stauding for and representing all personal rights whatsoever, 
except those which are embraced in the idea of property. The 
comprehensive word is Jiberty; and by this is meant not merely 
freedom to move about unrestrained, but such liberty of conduct, 
choice and action as the law gives and protects.” 


This definition of liberty as that which the ‘* law gives and 
protects,’’ though accurate as far as it goes, is incomplete in 
that it does not embody the conception, fundamental in Ameri- 
can constitutional law, of the limitation of all governmental 
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power. As was said by Bracton, a ‘slave has the liberty which 
the law gives,’’ and that definition of liberty would equally har- 
monize with the conception of law under a despotism: ‘* quod 
principt placuit habet legis vigorem.”’ 

The bills of right of the Federal and State constitutions find 
their historic precedents in Magna Charta, and its successive con- 
firmations, in the Petition of Right, and in the Declaration of 
Right, which were the great charters of freedom of the English 
ancestors of the founders of our government. 

Liberty, in a highly organized industrial society, must ob- 
viously be a very different conception from liberty in the turbu- 
lent times when Magna Charta was exacted by the English 
barons from King John. Personal security, undoubtedly, was 
then of paramount consideration among the * liberties’? which 
were secured to the people. But in the more than five centu- 
ries which elapsed before the revolutionary bills of rights were 
framed by our ancestors, the English judges had construed 
the ** liberties ’’ of Magna Charta in harmony with the devel- 
oping transition from a feudal to an industrial state. It isa 
notable fact that in the course of English history, while parlia- 
ment was enacting class legislation, such as the statutes of 
Laborers, and of Apprentices, the judges, in their construction 
of these statutes, favored liberty of trade, as the common right 
of English secured by the great charter. Thus, Mr. Jevons, 
in his ** State in Relation to Labor,’’ reviewing this course of 
English legislation abridging liberty of contract, remarks :— 


‘We ought not forget that in England, at least, the statute 
**contains but half the law. -The unwritten and judge-made 
‘* law has always had a very different tone in matters of industry. 
«* The same judges who delighted themselves with the intricacies 
‘*of the law of real estate held one simple rule about industry, 
** that it should be free.”’ 


The judicial construction of the charter is illustrated in the 
great case of Mitchell v. Reynolds (1 P. W. 181), still the 
leading authority upon the doctrine of voluntary restraint of 
trade, though decided in 1711, when modern mercantile law was 
in itsinfancy. The Court (Chief Justice Parker ), distinguishing 
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between voluntary and involuntary restraints of trade, says as to 
involuntary restraints :— 


‘«« The first reason why such of these as are created by grant 
and charter from the crown and by-laws generally are void is 
drawn from the encouragement which the law gives to trade and 
honest industry, and that they are contrary to the liberty of the 
subjects. Second, another reason is drawn from Magna Charta, 
which is infringed by these acts of power. That statute says: 
Nullus liber homo, etc., disseizetur de libero tenemento, vel liber- 
atibus vel liberis consuetudinibus suis, etc., and these words have 
been always taken to extend to freedom of trade.”’ 


In the language of the Supreme Court of the United States,’— 
‘¢ owing to the progressive development of legal ideas and insti- 
**tutions in England, the words of Magna Charta stood for 
“very different things, at the time of the separation of the 
«* American colonies, from what they represented originally.”’ 

While the judicial construction of the language of Magna 
Charta and the succeeding charters thus favored liberty of con- 
tract, the circumstances which surrounded our ancestors when 
the revolutionary bills of rights of the States and the Federal bill 
of rights were framed are still more significant. These have 
been clearly stated by Mr. James Bryce in his American Com- 
monwealth.? 


‘‘ The State governments of 1776 and the national govern- 
ment of 1789 started from ideas and habits similar to those of 
contemporary England. Now England in the eighteenth century 
wzs that one among European countries in which the government 
had the narrowest sphere. The primitive paternal legislation of 
the later middle ages had been abandoned. Modern (interfer- 
ence) legislation had not been begun. Everything tended to 
make the United States in this respect more English than En- 
gland, for the circumstances of colonial life, the process of 
settling the western wilderness, the feelings evoked by the strug- 
gle against George III., all went to intensify individualism, the 
love of enterprise, the pride in personal freedom.”’ 


The earliest national declaration of individual rights is the 
non-importation agreement of the continental Congress of 1774, 


1 Hurtado v. People of California, * Vol. 2, p. 406. 
110 U. S. 516. 
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which John Adams called the ‘* memorable league of the conti- 
nent, which first expressed the sovereign will of a free nation in 
America.’’ This recited, ‘* that the deputies assembled, 


‘¢ Do in the first place as Englishmen, their ancestors, in like 
case have usually done, for effecting and indicating their rights 
and liberties declare that the inhabitants of the English colonies 
in North America by the immutable laws of nature, the principles 
of the English constitution, and the several compacts have the 
following rights. Resolved N. C. D., That they are entitled to 
life, liberty and property, and that they have never ceded to any 
sovereign power whatever the right te dispose of either, with- 
out their consent.”’ 


This was followed by the Declaration of Independence in 
1776, with its memorable proclamation of individual natural 
rights; and in quick succession constitutions were formed by 
nearly all the States, with a more or less specific recital of 
individual rights, as a distinctive bills of rights, affirming 
expressly er impliedly the ** social compact ’’ as the foundation 
of government. Thus the Virginia constitution of 1776 pro- 
vided: — 


‘* That all men are by nature equally free and independent, 
and have certain inherent rights, of which when they enter into 
a state of society they cannot by any compact deprive or divest 
their posterity, namely, the enjoyment of life and liberty with 
the means of acquiring and possessing property, and of pursuing 
and obtaining happiness and safety.”’ 


Massachusetts, in 1780, declared in its bill of rights, drafted 
by John Adams: — 


** That the body politic is formed by a voluntary association 
of individuals and was a social compact, and that all men are 
born free and equal and have certain natural, essential and in- 
alienable rights, among which may be reckoned the right of 
enjoying and defending their rights and liberties, in fine, that of 
seeking and obtaining their safety and happiness.”’ 


It was held by Supreme Court of Massachusetts that this pro- 
vision ¢pso facto abolished slavery in that State. 
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The Northwestern Ordinance of 1787 provided that in that 
territory— 


‘* No man shall be deprived of his liberty or property but by 
the judgment of his peers or by the law of the Jand, and should 
the public exigencies make it necessary for the common preserva- 
tion to take any person’s property or demand his particular 
services full compensation shall be made for the same.’’ 


When the Federal constitution was submitted by the conven- 
tion to the States, objection wus at once made that it did not 
contain a bill of rights. Foremost among these objectors was 
Mr. Jefferson, then in France, who wrote to friends, Mr. Madi- 
son among others, urging a Bill of Rights as necessary to guard 
liberty against the legislative as well as against the executive 
branch of the government; and he advanced as an argument of 
great weight the ‘* legal check which it puts in the hands of the 
judiciary.’’ Subsequently, when Chief Justice Marshall and his 
associates were employing this legal check, Mr. Jefferson enter- 
tained a different view as to the relation of the judiciary to our 
political system. 

Mr. Madison favored the adoption of a Federal bill of rights, 
but he was disposed to doubt its practical efficiency in a popular 
government, and he wrote to Mr. Jefferson, who was still in 
France, these memorable words, which now, after the lapse of 
more than a century, have a prophetic sound :— 


‘* Wherever the real power in a government lies, there is dan- 
ger of oppression. In our government, the real power lies in 
the majority of the community, and the invasion of private 
rights is chiefly to be apprehended not from acts of the govern- 
ment contrary to the sense of the constituents, but from acts in 
which the government is a mere instrument of the major number 
of constituents. This is a truth of great importance, but yet 
not sufficiently attended to, and is probably more strongly im- 
pressed on my mind by facts and suggestion by them than on 
yours, which has contemplated the abuses of power issuing from 
avery different quarter. Where there is an interest and a power 
to do wrong, wrong will generally be done, and not the less 
readily by a powerful and interested party than by a powerful 
and interested prince.’’ 


| 
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He suggests, however, that 


*‘A bill of rights in a popular government may serve the pur- 
poses of declaring political truths in a solemn manner so that 
they acquire by degrees the character of fundamental maxims 
of free government.”’ 


Mr. Hamilton, on the contrary (in No. 84 of the Federalist )— 
and the same opinion was held by Mr. Wilson — not only saw no 
utility, but even a possible danger, in a Bill of Rights, in that 
an imperfect enumeration might imply power not so enumerated ; 
**that bills of right were in their origin stipulations between 
kings and their subjects, abridgments of prerogative in favor 
of privileges, reservation of rights not surrendered to the 
prince ;’’ that they had no application to constitutions founded 
upon the will of the people, and executed by their immediate 
representatives and servants. Here in strictness the people sur- 
render nothing, and as they retain everything, they have no need 
of particular reservations; that the constitution was itself a bill 
of rights. 

But Mr. Jefferson’s view prevailed. The people instinctively 
dreaded any form of undefined power over their liberties and 
preperty — and it was found impossible to secure the ratifica- 
tion of the constitution by several States, except in connection 
with the recommendation of amendments in the nature of a bill 
of rights, to be submitted thereafter by Congress for ratifica- 
tion. Accordingly, out of a large number — over a hundred — 
which were submitted by the several States to the first Congress, 
the first ten amendments of the constitution were submitted to 
the States in 1789 and thereafter duly ratified. 

The declarations of individual rights thus originating in the 
State and Federal constitutions, followed by similar declara- 
tions in succeeding State constitutions, and finally supplemented 
in 1866 by the fourteenth amendment, which throws the protec- 
tion of Federal power over individual right against invasion by 
State authority, were all expressly designed to be — what their 
English precedents had never been, and in the nature of the En- 
glish system could not be —constitutional restraints upon the 
legislative power. This was the radical departure of the Amer- 
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ican from the English system. Blackstone had written of the 
power of parliament’ that it was the ‘+ place where that abso- 
Jute power which must in all governments reside somewhere is 
intrusted by the constitution of the kingdom.’’ But in the 
American constitutions, Federal and State, the theory of an 
omnipotent parliament found no place. Mr. Jas. Wilson, one 
of the leading minds among the framers of the government, 
said in the Pennsylvania convention, 1788, discussing the 
pending question of the ratification of the Federal constitu- 
tion: — 


‘¢ The truth is, that in our government the supreme, absolute, 
uncontrollable power remains in the people. As our constitu- 
tions are superior to our legislature, so the people are superior 
to our constitutions.”’ 


The Supreme Court of the United States in 1885, discussing 
the meaning of ‘*due process of law,’’ as employed in the four- 
teenth amendment, says : — 


‘* In this country written constitutions were deemed essential 
to protect the rights and liberties of the people against the en- 
croachments of power delegated to their governments, and the 
provisions of Magna Charta were incorporated into bills of 
rights. They were limitations upon all the powers of govern- 
ment, legislative as well as executive and judicial. 

**It necessarily happened, therefore, that as these broad 
and general maxims of liberty and justice held in our system a 
different place and performed a different function from their 
position and office in English constitutional history and law, 
they would receive and justify a corresponding and more com- 
prehensive interpretation. Applied in England only as guards 
against executive usurpation and tyranny, here they have be- 
come bulwarks also against arbitrary legislation, but in that 
application as it would be incongruous to measure and restrict 
them by the ancient customary English law, they must be held 
to guarantee not particular forms of procedure, but the very 
substance of individual rights to life, liberty and property.’’? 


As the present discussion is confined to the protection af- 
forded the citizens by the express constitutional guarantee of 


11 Com. 160. 2 Matthews, J., in Hurtado v. California, 110 U.S. 516, 531. 
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individual rights, it is unnecessary to considerthe opinions of emi- 
nent judges referring to an ** unwritten constitution’’ ! andto the 
‘* implied reservations upon legislative power growing out of the 
nature of free government;’’* but it will be sufficient to state 
concisely the doctrine of American constitutional law in its com- 
monly accepted terms,—that the courts look into the Federal 
constitution for grants of legislative power to Congress, and into 
both the Federal and State constitutions for limitations upon 
the power of the State legislature, and that the exercise of the 
legislative power of either within the scope of constitutional 
grants or limitations will not be questioned by the courts upon 
considerations of natural justice or policy. 

The effectiveness of these constitutional guarantees of indi- 
vidual mghts against the exercise of the police power of the 
State was first brought into general discussion, after nearly a 
century of natural existence by the decisions of the Supreme 
Court of Illinois, and then in 1876 of the Supreme Court of the 
United States, in what are commonly grouped as the Granger 
cases.’ In these cases, it was decided that it was lawful for the 
State, in the exercise of its police power, to regulate the conduct 
and to fix the maximum charge of compensation in such classes 
of business as were ‘* affected with a public interest,’’ and that the 
business of storing grain in bulk in warehouses as well as that 
of common carriers was so ‘‘affected with a public interest”’ 
and that the determination of what was a reasonable charge 
in such classes of business was a legislative and not a judicial 
question. 

The discussion called forth by these decisions was directed 
not so much to the ruling that railroads and others enjoying 
public franchises were subject to public regulation of their 
charges, as to the extension of the principle to warehouses, whose 
business involved no public franchise and was open to competi- 
tion, and still more to the language of the court’s opinion, indi- 
cating the possibility of the extension of the principle to a great 


1 Thompson, J., in State v. Adding- ’ Munn v. People 69 Ill.30; Munn v. 
ton, 12 Mo. Ap. 221. Illinois, 96 U. S. 

2 Miller, J., in Loan Ass. v. Topeka, 
20 Wall, 655. 
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variety of business occupations in the discretion of the legislature, 
as being ‘‘ affected with a public interest.’’ ! 

The Supreme Court, in its opinion, cited an early case in 
Alabama,? decided in 1841, where it was decided that the busi- 
ness of baker was ‘ affected with a public interest,’’ warranting 
a provision in a city charter for the regulation of the weight and 
price of bread by city ordinance. As to this case, Judge Cooley 
remarks : 


‘¢ How the baker can have the price of that which he sells pre- 
scribed for him, and not the merchant or the day-laborer, is not 
apparent. Indeed, to admit the power seems to render neces- 
sury the recognition of the principle that there is and can be no 
limit to legislative interference, but such as legislative discretion 
from time to time may prescribe.”’ 


Mr. Bryce, in his ‘*‘ American Commonwealth,”’ cites these 
decisions in the Granger cases as a remarkable example of the 
influence of the touch of public opinion upon the judiciary. ‘I 
do not presume to doubt,’’ he says (Vol 2, p. 167), ‘* the cor- 
rectness of these decisions, but they evidently present a differ- 
ent view of the sacredness of private rights and of the powers 
of the legislature from that entered by Chief Justice Marshall 
and his contemporaries.”’ 

It is interesting to note that the exhaustive dissenting opinion 
of Justice Field, in the Granger cases, concurred in by Justice 
Strong, contains a definition of ‘liberty,’ guaranteed by the 
Federal constitution to the individual, which has been approved 
and substantially adopted in subsequent adjudications of several 
State courts in construing similar provisions in their respective 
State constitutions. Itis as follows: — 


«* By the term ‘ liberty’ as used in the provision, something 
more is meant than mere freedom from physical restraint or the 
bounds of a prison. It means freedom to go where one may 
choose, and to act in such manner not inconsistent with the equal 
rights of others as his judgment may dictate for the promotion 
of his happiness; that is, to pursue such callings and advoca- 


1 Munn ». Illinois, 69 Ill. 3 Cons. Lim., p. 736. 
2 Mobile v. Yulee, 3 Ala. 137. 
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tions as may be most suitable to the development of his capaci- 
ties, and give them their highest enjoyment.”’ 


In 1889 asimilar statute of New York, regulating the charges 
of grain elevators, came before the Court of Appeals of that 
State, and its constitutionality was affirmed,' two judges dis- 
senting, although the court in prior opinions (hereafter referred 
to) had taken notably strong ground in support of a broad con- 
struction of the constitutional guarantees of individual rights 
against the police power.’? The majority opinion re-aftirms those 
cases, reconciling its conclusion therewith upon the finding that 
the storage of grain, owing to peculiar facts and conditions, its 
connection with the public canal system of the State, and other- 
wise, was a ** virtual monopoly,” intimately related to the public 
welfare and prosperity, and that these considerations subjected 
it to the exercise of the police power. 

As illustrative of the effect of the change of membership of 
a court when questions of this character are involved, it is 
jnteresting to note that when in March, 1890, the case of the 
Chicago, Milwaukee & St. Paul Railroad Co. v. State of 
Minnesota Railroad Commission came before the Supreme 
Court of the United States, only three members of the court 
remained who had participated in the decision of the Granger 
cases, and one of the three, Justice Field, had dissented in 
those cases. Of the other two remaining judges, Justice Miller 
hesitatingly concurred in a separate opinion, and Justice Bradley 
dissented from the decision of the court,? which held that the 
reasonableness of a railroad company’s charge for trans- 
portation was a judicial question, requiring due process of law 
for its determination, and that a statute empowering a railroad 

commission to fix rates without issue made or hearing had was 
a deprivation of property within the meaning of the constitu- 
tion. Justice Bradley remarked, in his dissenting opinion, 
that the decision particularly overruled the Granger cases, 
the governing principle of which was that the regulation of 


charges of public employment was wholly a legislative and not a 
judicial prerogative. 


1 People v. Budd, 117 N. Y. 1. 2 134 U. S. 418. 
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We may conclude, then, that it is judicially determined that 
the charges of common carriers and those engaged in any other 
business, such as the storing of grain in public elevators, which is 
«affected with a public interest,’’ however that term may be 
applied, is subject to public regulation, but that the reasonable- 
ness of the rates is a judicial and not a legislative question, on 
which the party conducting the business is entitled to due pro- 
cess of law for its determination. 

The more important question, however, as to what business 
employments are ** affected with a public interest,’’ remains, it 
appears, to be determined hereafter ‘* by the process of judicial 
inclusion and exclusion,’’ as cases may arise. 

Passing now to the consideration of other different classes of 
recent legislative interference with liberty of individual contract, 
and the trend of recent judicial opinion in connection therewith, 
we have, first, the public regulation of the liguor traffic, which 
has been prolific of legislation for many years past. 

Prof. Tiedeman, in his limitations of the police power, reached 
the conclusion that upon priuciple the constitutional exercise 
of the police power in regard to the liquor traffic is limited to 
the prohibition of drinking saloons, and the prohibition of the 
sale of liquors to minors and lunatics, confirmed drunkards, and 
persons intoxicated; but he admits (p. 311) that there is an 
almost unbroken array of judicial authority against this position. 

The Supreme Court of the United States has recently 
decided! that the prohibition law of Kansas was not in con- 
flict with the fourteenth amendment, that the court would 
judicially notice that the public welfare might be endangered by 
the general use of intoxicating drinks, and that it was for the 
legislature of the State in the exercise of its police power to de- 
termine the remedy. The court also held, reversing the decision 
of Justice Brewer, then on the circuit bench, that the owner of 
a brewery was not entitled to compensation for the loss of the 
use of his property for the only purpose for which it was adapted, 
though such use was lawful when the property was erected and 
adapted therefor. 


1 Mugler v. Kansas, 123 U. S. 123. 
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The single exception to the trend of recent judicial opinion on 
the scope of the police power in dealing with the liquor traffic is 
the decision in 1888 of the Supreme Court of Michigan ? holding 
that a statute prohibiting one liquor dealer from becoming 
surety upon another liquor dealer’s bond was in violation of the 
constitutional provision that no person should be deprived of 
life, liberty or property without due process of law, that the 
right to contract a debt or other personal obligation is included 
in the right of liberty; and a mandamus was issued at the 
instance of the principal offering the bond to compel its 
acceptance. 

Another department of business in which the right of private 
contract has been most extensively impaired is that of Jnsur- 
ance, both fire and life. This business cannot be said to involve 
the exercise of a public franchise, except in that it is, owing to 
its magnitude, now universally conducted by corporations; whose 
business necessarily extends over many if not all the States, so 
that the business is transacted to a great extent in the several 
States by foreign corporations. Insurance policies, whether of 
fire or life, are essentially private contracts between parties who 
are sui juris, and competent to contract, and the business con- 
ducted like muny others, by soliciting agents, is characterized by 
the severest competition. Laws regulating the conduct of the 
business, requiring publicity, assurance of solvency from non- 
resident companies, and authorizing appropriate procedure in 
case of insolvency have been in force for many years in most of 
the States. Recently, however, legislation of a different char- 
acter has been enacted, directly interfering with the liberty of 
contract of insured and insurer. 

Thus in case of fire insurance, so-called valued policy laws 
have been enacted by several States, providing that the amount 
written in the policy should be the amount of damages recovera- 
ble in case of loss. It has been held in Wisconsin ? and Ohio * 
that these statutes were based upon public policy, precluding 
the right of waiver by the assurer ; and that the stipulations in 


1 Kuhn v. Detroit, 70 Mich. 534. 3 Queen Ins. Co. v. Leslie, 24 N. E. 
2 Riley v. Franklin Ins. Co.,43 Wis. Rep. 1072. 
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the policies that the damages recoverable should be the actual 
value of the property at time of loss were void. 

More recently, several States, Michigan in 1881, Minnesota 
in 1889, North Dakota in 1890, and Pennsylvania in 1891 have 
provided official forms of policies which are required to be used 
in all contracts of fire insurance. 

The same denial of the liberty of private contract is found 
in legislation of several States relating to life insurance. Such 
are laws, providing that contracts of warranty shall be deemed 
representations merely, that agreements that suicide shall defeat 
a recovery shall be void, and that the non-forfeiture law ef the 
State shall control the contract rights of the parties, ‘* any pro- 
visions of the policies notwithstanding.’’ That is, the State 
undertakes not merely to annul the contracts of the con- 
tracting parties, but makes contracts for them, contrary to 
their own deliberate intention, on a matter of purely private 
concern. 

Other more recent instances of legislative interference with 
contractual liberty in life insurance are laws prohibiting discrim- 
inations in rates between white and colored insurants, though 
such discrimination is said to be based upon insurance prin- 
ciples, according to the law of average expectation of life upon 
which life insurance as a science is founded. The practice of 
life insurance agents in competing for business of making con- 
cessions to applicants from their own commissions, in order to 
secure applications, is sought to be prohibited by laws enacted 
at the instance of other agents who do not like such competi- 
tion, forbidding any discrimination in rates between individuals 
of the same class. 

In reference to a statute that warranties shall be deemed 
representations, in a case decided by Judge Dillon,’ where there 
was no express waiver, it was held that such waivers could not 
arise by implication; and it was doubted whether the statute was 
not so founded upon public policy that even an express waiver 
would be inoperative. On the other hand, it was held in Ken- 


1 White v. Conn. Mut. Life Ins. Co., 2 Ins. Co. v. Currie, 18 Bush, Ky. 
4 Dill. 177. 313. 
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tucky,? where a similar statute was construed, that it did not 
prevent parties from making their own contract. 
In a case decided by the Supreme Court of the United States 
at the last term,! it was held that the Missouri non-forfeiture 
statute entered into and became part of the insurance contract 
evidenced by a policy issued by a New York company to a citizen 
of Missouri, notwithstanding the express contract of the assured 
waiving all rights under the Missouri statute and accepting in lieu 
thereof another and different provision. When this case was 
decided in the Circuit Court? Justice Brewer expressed grave 
deubts as to the correctness of his decision on the grounds of its 
interference with the liberty of contract, but in the recent opinion 
of the Supreme Court no hesitation or doubt was expressed, and 
there was no dissent. The court does not discuss the right of 
waiver or the constitutional right of contract, but holds that the 
statute is controlling and limits the contract which the * com- 
pany is permitted ‘* to induce the assured toenter.’’ The right of 
the State to.exclude foreign corporations or to impose conditions 
upon their being allowed to do business in the State was conceded. 
As the insurance contracts which usually come before the 
courts are those of foreign corporations, whose right to do busi- 
ness in the State rests upon the State’s consent, the direct ques- 
tion of the power of the State to abridge the contractual liberty 
of its own citizens is not presented, and the right of waiver of 
the statute, which the insured in such cases denies and the in- 
surer affirms, is decided according to the court’s conclusion as 
to the ‘* public policy ’’ involved in the statute. 
The general principle that statutory privileges based upon 
considerations of public policy cannot be waived is well settled. 
The rule is thus expressed in the code of Georgia :— 


‘* Laws made for the preservation of public order or good 
morals cannot be done away with or abrogated by any agree- 
ment, but a person may waive or renounce what a law has 
established in his favor, when he does not thereby injure others 
or affect the public interest.’’ 


1 Equitable Life Ins. Co. v. Clem- 
ents, 140 U. S. 226. 


2 32 Fed. Rep. 273. 


LIBERTY OF CONTRACT UNDER THE POLICE POWER. 889 


The difficulty lies in applying this general principle, wherein 
the decisions are varying and sometimes conflicting. Where 
the right of waiver is denied, it is denied on the judicial and 
not the legislative determination that consideration of ‘* public 
policy’ in the particular case warrants the denial of liberty 
of contract. That the statute is construed as in terms prohibi- 
tory of the right of waiver is a legislative assertion of public 
policy which is effective only when exercised within the limits 
of the constitution. 

But all will concede that the determination of what is the 
‘* public policy ’’ of the State at any given time is at best vague 
and uncertain. It has been defined as the prevailing opinion as 
what is for the public good. The public policy of one genera- 
tion is not that of another. 

It is probably owing to the circumstance already mentioned, 
that the business of insurance is conducted as a rule by non- 
resident corporations in the several States, that such decided 
advance has been made in this department in the direction of 
state socialism by the abolition of the right of private con- 
tract, and the substitution therefor of official contracts which 
legislative majorities deem it proper the individual should make. 
It is clear that if the power of the State to fix the conditions 
upon which non-resident corporations are permitted to do busi- 
ness with its citizens is construed as including the regulation of 
the terms of the private contracts which they are permitted to 
make, it will necessarily follow that in the constantly increasing 
departments of business, which, under modern conditions, are 
necessarily transacted through organized and concentrated cap- 
ital, the right of private contract may be effectually abolished 
and the system of ‘official contracts ’’ substituted therefor. 

It is not within the scope of this paper to discuss the confu- 
sion and uncertainty which must result to such a business as life 
insurance which is based upon exact calculations under scientific 
laws by being compelled to contract in forty-four different 
States with varying and often as many conflicting statutes incor- 
porated in their contracts, and the consequent damage to great 
interests. It is sufficient to say that it is of the very essence of 
State socialism, according to the definition of Leroy Beaulieu, 
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**to substitute for contracts whose terms have been fully debated 
and fully agreed to official types of contracts.’’ A further step 
in the socialistic development in insurance is illustrated in the 
compulsory workingmen’s insurance of the German Empire. 

Legislation for the purpose of protecting business interests 
against competition affords another instance of the exercise of 
police power in abridgment of individual liberty. The most 
notable case of this kind is the attempt of the agricultural class 
to suppress the manufacture of oleomargarine. Laws requiring 
the article to be stamped or colored being inadequate, statutes - 
prohibiting absolutely the manufacture and sale under penalty 
of criminal prosecution were enacted in several States. 

In Missouri, such a law was held valid, and evidence offered to 
prove that the oleomargarine was a healthful article of food was 
held properly excluded. The Court of Appeals,! in an elaborate 
opinion by Thompson, J., holds that the legislature could con- 
sult even the prejudices of the people in exercising the police 
power, and could therefore prohibit the manufacture of an ar- 
ticle, which though wholesome in itself they did not want, and 
which through its resemblance to a well-known article of 
food was liable to be taken for it. The decision was affirmed 
by the Supreme Court.? A similar law was sustained in 
Minnesota.® 

Such a law was sustained in Pennsylvania,‘ affirmed on 
appeal by the Supreme Court of the United States.> This 
latter court held that the act was not in conflict with the 
fourteenth amendment of the constitution, and that the court 
would not question the discretion of the legislation in the ex- 
ercise of the police power, unless it appeared from the face of 
the statute or from facts of which the court took judicial notice 
that the exercise of the power was but a cover for a capricious 
invasion of private rights. 

On the other hand, in New York, substantially the same stat- 
ute was held unconstitutional by the unanimous judgment of the 


1 State v. Addington, 12 Mo. Ap. * Pennsylvania v. Powell, 114 Penn., 
214. 268. 


2 77 Mo. 110. 5 Powell v. Pennsylvania, 127 U. S. 
8’ Butler v. Chambers, 36 Minn. 69. 678. 
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Court of Appeals,’ the court holding that it was a denial of the 
liberty of the contract secured to the citizen by the constitution, 
that this right not only included freedom of the person from re- 
straint, but the right to follow such industrial occupations as he 
might see fit, and that the act was a palpable invasion of private 
right.?,- The same court in another case held valid an act which 
was merely designed to prevent fraud in the sale of the same 
article. 

In New Jersey,’ a statute prohibiting the sale of oleomarga- 
rine colored to imitate butter was held valid, the object being to 
prevent fraud. The court saying, ‘ if the sole basis of the stat- 
ute were the protection of the public health, the objection that 
oleomargarine is a wholesome food would be pertinent, and 
might require us to consider delicate questions, whether and how 
far the judiciary can pass upon the adaptability of the means 
which the legislature has proposed for the accomplishment of its 
legitimate end.”’ 

In Maryland,‘ a law prohibiting the sale of oleomargarine, 
except when stamped, was sustained, and in New Hampshire® a 
law prohibiting the sale except when colored pink was sustained, 
though it was objected to as an effort to prehibit the use of a 
wholesome food by subjecting the consumer and his table to rid- 
icule and disgrace. In Michigan,® a statute not only prohibiting 
the sale, but empowering any person having money or property 
invested in the business to obtain its value from the State in a 
procedure authorized for that purpose was held invalid on account 
of defective title, and the court added whether the legislature 
could absolutely prevent the use and manufacture would be an 
interesting inquiry if the record presented it. 

In this connection should be mentioned also the decisions of 
the New York Court of Appeals holding void, as violative of the 
constitutional guarantees of individual liberty, a statute’ pro- 
hibiting what are known as ‘gift sales,’’ and also a statute ® 


1 People v. Marks, 99 N. Y. 377. 6 North Western Manufacturing Co. 
2 People v. Arensberg, 105N. Y. 123. wv. Chambers, 58 Mich. 382. 

8 State v. Newton, 14 Atl. Rep. 605. T People v. Gillson, 109 N. Y. 389. 

4 Pierce v. State 68 Md., 592. 5 In re Jacobs, 98 N. Y. 98. 

5 State v. Marshall, 64 N. H. 549. 
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prohibiting the manufacture of cigars in tenement houses. The 
opinions in both these cases, as well as the opinion of the same 
Court in the oleomargarine case are notable contributions to the 
judicial literature on the limitations of the police powers in 
abridging individual liberty, as they take strong ground in sup- 
port of a broad construction of the constitutional guarantees. 

The so-called anéi-trust laws enacted by a number of the 

States in the past few years constitute another instance of the 
exercise of police power abridging the liberty of private contract. 
In so far as these statutes— and it would be impracticable within 
the limits of this paper to analyze them in detail — prohibit 
combinations for the general suppression of competition in an 
industry, they enforce the rule of public policy which the courts 
have already announced in numerous cases irrespective of the 
statutes. But where these statutes go beyond this, and prohibit 
anti-competitive contracts of any kind, contracts in partial re- 
straint of trade, under the modern rule regarding such contracts, 
an interesting question would be presented as to the conclusive- 
ness of the legislative determination of the necessity for such 
enactment in protecting the people against injurious monopelies. 
The right of free association, it will be conceded, is elemental in 
an industrial community, alike for laborer and capitalist. The 
importance of this class of legislation, however, is lessened by 
the facility of combination afforded by the corporation laws of 
the different States, and it seems probable that the form of 
organization at which it was primarily aimed will soon dis- 
appear. 

Another class of legislation which promises to increase mate- 
rially in the future is the so-called labor legislation, laws abridg- 
ing the freedom of contract in the so-called interest of the 
laboring classes. Such are laws requiring certain classes of em- 
ployers to pay their employes at stated times, one or two weeks, 
and prohibiting the payment in orders or the keeping of * truck 
stores’’ by mining or manufacturing employers for furnishing 


supplies to employes, or denying the right of private contract 
in fixing the hours of labor.’ 


! See Nebraska “‘ Eight hour law,’’ Session Acts of 1891. 
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In Pennsylvania,’ a statute prohibiting payment in orders was 
held void, the court calling it an ** attempt to do in this country 
what cannot be done, that is, to prevent persons who are sui 
juris from making their own contracts; that the laborer may sell 
his labor for what he thinks best, whether money or goods, just 
as his employer may sell his iron or coal, and that a law which 
proposes to prevent him from so doing is an infringement of his 
constitutional privilege and is consequently vicious and void.”’ ? 

In West Virginia, an act prohibiting the payment by miners 
and manufacturers of their employes in orders or other papers, 
unless redeemable in thirty days in lawful money, was held 
unconstitutional. The court held that the legislature cannot 
limit or forbid the right of contract between parties under no 
mental, corporal or other disability when the subject of con- 
tract is lawful, not public in its character, and the exercise of 
it is purely private and personal between the persons them- 
selves. ‘* If the legislature, without any public necessity, has 
power to prohibit or ‘restrict the right of contract between 
private persons in respect to one lawful trade or business, then 
it may prevent the prosecution of all trades and the regulations 
of all contracts.’’ An act prohibiting miners and manufacturers 
from selling merchandise and supplies to employes at a greater 
per cent. of profit than they sell at to others was also held void 
by the same court as class legislation,’ and an unjust interference 
with private contracts and business. 

On the other hand, the Supreme Court of Indiana‘ holds 
valid a statute requiring wages of miners and certain other 
employes to be paid once in two weeks, and making unlawful 
any waiver of such rights of bi-weekly payment, holding that 
the legislature had the right to control the right of contract 
as provided in the act. 

In California,’ an ordinance of the city of Los Angeles, 
making it a misdemeanor for a contractor to employ any person 


1 Godcharles v. Weigeman, 113 3 State v. Coal and Coke Co., 33 


Penn. 431. W. Va. 188. 
2 State v. Goodwell, 33 W. Va. * Hancock v. Yaden, 23 N. E. Rep. 
179. 253. 


5 Ex parte Kubach, §5 Cal. 274. 
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to work more than eight hours a day or to employ Chinese labor, 
was held not a valid exercise of the police power, and unconsti- 
tutional and void, and that it was a direct infringement of the 
rights of parties to make and enforce their own contracts. In 
Illinois,’ a law requiring mine owners to keep scales and pay their 
miners by weight was held void, the court holding that thére 
was nothing in the business of mining which disqualified parties 
engaging in it from contracting as they may deem proper in 
regard to it. 

Other illustrations of legislative interference with liberty of 
contract may be briefly noticed. 

Usury laws, however objectionable in principle, are admitted 
in the judicial discussions of the general subject to rest upon 
such a traditional policy of the race, antedating the constitutions, 
as to make any question useless in the present state of public 
opinion, 

Laws have been enacted in Missouri and other States provid- 
ing that contracts limiting the time of bringing suit shail be void, 
thereby disabling parties from stipulating for a speedy adjust- 
ment, while the evidence is obtainable, of any controversy which 
may arise out of their engagements. What principal of public 
policy can justify such an abridgment of individual liberty, it 
is difficult to see. Executory agreements to waive the statute 
of limitations are held void, as contravening the obvious public 
policy, which favors the prompt enforcement of disputed claims. 

The recent act of South Dakota, prohibiting in a mortgage or 
other evidence of indebtedness any provisions for ‘* payment of 
principal or interest in any certain kinds of lawful money, such 
as gold, silver, paper, or any specified kind of money,’’ and de- 
claring that the debt shall be deemed paid when the specified 
amount is tendered ‘* in any money that is a full legal tender for 
public or private debts,” is an illustration of denial of the liberty 
of private contract, which in view of current political agitation, 
is significantly suggestive of similar prospective enactments in 
other States. 

Statutes relating to common carriers or other holders of public 


1 Millet v. People, 117Tll. 2°". 
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franchises, statutes enacted in the interest of public health, or 
public morals (other than laws regulating the liquor trafic), or 
regulating the employment of those who are not sui juris, 
and other forms of so-called social legislation, however 
much some of it may be criticised as unduly extending the 
scope of State interference, have been omitted from this discus- 
sion, a3 it is the purpose only to consider legislation, directly 
affecting the liberty of contract of those who are of full age and 
of competent understanding. In the words of Sir George Jes- 
sel, “If there is one thing more than any other that public 
policy requires it is that men of full age and competent under- 
standing shall have the utmost liberty of contract, and that their 
contract when entered into freely and voluntarily shall be held 
sacred and shall be enforced in courts of justice.’’ 

It is apparent to even a superficial observer of the socialistic 
trend of the times, that legislation of this general character, in 
the abridgment of the right of private contract, must tend greatly 
to increase in the near future. Notwithstanding the enormous 
advance in the condition of the working classes in England dur- 
ing the last half century effected through voluntary association 
in the exercise of individual freedom of contract — social legis- 
Jation in England having been confined as a rule to interference 
with contractual liberty only in case of those who are not sui 
juris —the abridgment of free contract of the individual seems 
with many social agitators to be the great panacea for social 
ills, and oftentimes the first manifestation of the strength of a 
voluntary labor association is in denying vi et armis the right of 
free contract on the part of others. 

The intimate association of this question in our jurisprudence 
with current social agitations, as well as the view of the position of 
the judiciary in our political system entertained by certain social 
reformers, are forcibly illustrated in a recent number of the 
Economic Review of England ( April, 1891) in Prof, Ely’s intro- 
duction to a review of ‘* Social Legislation in the United States,” 
addressed to English readers. He says:— 


** One other fact must be borne in mind in every consideration 
of social legislation in the United States, and that is the influ- 
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ence which our constitutional system gives to judges. Our 
judges not only interpret laws, but annul laws which conflict 
either with State constitutions or Federal constitutions. When 
one reflects upon the vague and general character of these many 
instruments and of the various interpretations which may be 
given to many of their provisions, one becomes aware that 
judges are our supreme rulers. We have, to an extent unknown 
in any other country in the world, government by judges. What 
does this mean to the student of social legislation? It means 
a great deal, and the fact cannot be disguised. It means 
a force on the whole averse to the interests of labor. American 
judges, as near as I can gather, are much like English judges in 
the social views, but they have an opportunity for giving weight 
to their subjective opinions unknown in England. There can be 
no doubt that judges in every country are more solicitous for the 
rights of property than for the rights of persons, and it is the 
rights of the person, that are of paramount concern to the 
masses of the people. This subject of the influences of the 
judges in the United States upon the position and prospects of 
the working classes is one which deserves very careful treatment ; 
and in this place I cannot do more than merely allude to it and 
to add that the only practicable remedy in the United States 
seems to be a broader, more liberal, and more thorough educa- 
tion of the lawyers who are our ruling class. At the present time, 
the training which our lawyers receive is as a rule wofully de- 
ficient and cannot entitle them asa whole to the rank of a liberal 
profession. The condition of legal education in this country 
becomes apparent when it is stated that the politic and eco- 
nomic science implied and expressed in Blackstone’s Commen- 
taries on the laws of England is still regarded as sound doctrine 
by at least nine American lawyers out of ten.” 


While we may all concur with Professor Ely in urging a 
broader, more liberal and more thorough training of American 
lawyers, we cannot agree in his opinion that improved educa- 
tion will render our judges more prone to construe statutes in 
the ‘* interests of labor,’’ or render them less regardful of the 
constitutional limitations upon legislative power. The broader 


LIBERTY OF CONTRACT UNDER THE POLICE POWER. 8&7 


and deeper their knowledge of the development of our juris- 
prudence, the clearer will be their conviction that whatever 
the defects of the common law, its spirit from the year books 
down is that of individual liberty. The ‘rights of persons ”’ 
are, indeed, a paramount concern not only to the ‘* masses,”’ 
but to all citizens, and liberty of contract is of these personal 
rights the most essential to human happiness. 

The vice of the so-called social legislation, denying or abridg- 
ing freedom of contract is, that it deprives the individual of his 
‘* personal rights,’’ and subjects him to the only tyranny which 
in this democratic age is possible. The right to acquire property 
through freedom of contract, and the right to use it when ac- 
quired, are both personal rights. 

The force antagonizing personal rights is not the ‘‘ right of 
property,’’ but the power of the State exercised in the abridg- 
ment of individual liberty. 

While the broad construction of the individual liberty 
guaranteed by the constitutional bills of rights finds ample 
support in the history and circumstances of their origin, as well 
as in the trend of the recent judicial utterances of our State 
courts, we cannot but be impressed with the directly opposing 
conclusions of eminent judges in applying the same constitu- 
tional guarantee to the same state of facts. Judges who agree 
that liberty of contract is protected by the constitution, reach 
radically different conclusions in drawing the line of limitation 
against the invasion of that liberty by legislative power. The 
difficulty is inherent and fundamental. The determination of 
what business employments are ‘‘ affected with a public in- 
terest,’ the limits of the ‘public policy ’’ which precludes 
individual waiver of statutory rights, even the facts of which 
the courts will take judicial notice in determining the validity 
of the exercise of the police power, are all left to be 
determined by the ‘‘ process of judicial inclusion and exclu- 
sion as cases may arise,’’ just as in the language of the 
Supreme Court what constitutes ‘‘due process of law’’ must 
be determined. We are between the ‘* mighty opposites”’ 
involving opposing fundamental forces of human society. 
Human language cannot formulate the expression of the precise 
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line of division suited to the infinite complexity of modern 
life. Upon this question, of all others, whatever our written 
constitutions may provide, it is inevitable that our juristic con- 
ception must harmonize with the subtle yet all-powerful influ- 
ences of public opinion, and with the conception of individual 
liberty which that public opinion sustains. If that public opin- 
ion is suffered to decline, no written constitution can in the end 
preserve individual liberty against the only power which in this 
age threatens it, the power of majorities. In this age, as never 
before, the price of liberty is eternal vigilance. In the happy 
phrase of Mr. Lowell, our written constitutions are an obstacle 
*«to the whim but not to the will of the people,’’ and in this broad 
view Mr. Madison wisely declared that the purpose of the bill of 
rights in a popular government was to declare political truths 
ina solemn manner, so that they may acquire by degrees the 
character of fundamental maxims of free government. 


FREDERICK N. Jupson. 
Sr. Lovis. 
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A LAWYER’S COMMENTARY UPON THE FAMOUS 
CASE OF 


SHYLOCK VS. ANTONIO. 


ExpLaNaTory: The reading or commentary given below upon the cause 
célzébre of Shylock v. Antonio was, as the dingy manuscript shows, written 
many years ago. It was prepared for the amusement and instruction of the law 
classes of the Iowa University and read at the close of my lectures upon the 
Law of Contracts. Its purpose was twofold: to relieve the tedium of law 
study and illustrate the practical application of some of the principles I had 
taught. With this twofold purpose in view, I took up the subject in a serio- 
comic vein in order to impart at once amusement and instruction to the intelli- 
gent young gentlemen who composed my audience. 

If any reader shall favor me with a perusal, I beg that he will proceed with 
the foregoing explanation in his mind. 


My purpose is to deliver rather a legal commentary than a 
lecture upon that celebrated case of SHyLock v. ANTONIO. 

You will find the case reported by one William Shakespeare in 
his far famed work, ** The Merchant of Venice.’’ 

I shall, as I proceed, in order that the history of the case may 
be fully understood, quote freely from the reporter’s text. 

Let me, however, in the first place, briefly state the case. 

The action was founded upon a bond which the defendant 
executed to the plaintiff for the sum of three thousand ducats, 
borrowed by the defendant from the plaintiff. The condition 
of the bond was that if Antonio failed to pay the money in 
three months from the date of the instrument Shylock should 
have the right to cut and take a pound of flesh from Antonio’s 
body nearest his heart. 

But in order fully to understand the peculiar legal aspects of 
the case it is necessary for me to state, with some particularity, 
the facts and circumstances which led to the execution of the 
bond, as well as the legal controversy that grew out of it. 

Antonio was a rich merchant of Venice. He was, indeed, one 
of the merchant princes of that grand old city of the sea. He 
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is portrayed to us as a mild and gentle Christian, abounding in 
love and benevolence to his kind, and ever ready to make sacri- 
fices for those whom he loved. 

Antonio had a friend and kinsman, — Bassanio by name —a 
noble Venetian gentleman, who by reason of his improvidence, 
had embarrassed his estate and fallen into pecuniary difficulties. 
Bassanio sought in marriage the hand of a fair and beautiful 
heiress of vast wealth, residing at Belmont. Her name was 
Portia. So great was her wealth and so matchless her accom- 
plishments of mind and person that she was besieged by several 
suitors of princely rank, all of whom, however, she discouraged. 
Bassanio was in fact the suitor to whom she gave encouragement. 

Bassanio confiding his secret to his friend and kinsman Antonio, 
lamented that, owing to his own early improvidence and the em- 
barrassment of his affairs, he was without means to enter into 
competition with the great and wealthy rivals who were suing for 
the hand of Portia. Thereupon the generous Antonio, to whom 
Bassanio was already deeply indebted, offered to use all his credit 
in the city to raise whatever money Bassanio might require to 
furnish him out to Belmont to the fair Portia. 

The whole of Antonio’s fortune was at that time invested in 
adventures which were at sea. He had ships laden with rich 
cargoes in many distant seas; he had an argosy bound to Tripo- 
lis; another to the Indies; a third to Mexico, and a fourth to 
England; but he had in hand no money, or commodity to raise 
the present sum required for his friend’s outfit. But he told 
Bassanio to go forth and try what his credit could do in Venice, 
and assured him that he would himself also inquire where money 
could be obtained upon the security of his name and credit, 
So the friends parted. 

Bassanio applied to Shylock, — the plaintiff in this actiow— to 
borrow the money on the security of Antonio’s bond. Shylock 
was a wealthy Jew. He was a leader of his people. He wasa 
man of keen intellect, caustic wit and decided opinions. The 
supreme passion of his soul was hatred of the Christians. To this 
master passion even Shylock’s love of money, strong asit was, had 
to yield. The terrible wrongs and indignities which the Christians 
had in all ages heaped upon Shylock’s ‘* Sacred Nation,’’ as he 


ase 
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called it, had sunk deep into his very soul. He had special rea- 
son for deadly enmity to Antonio, since the latter had treated him 
with great personal indignity in those public places ‘‘ where 
merchants most do congregate.”’ 

Hence Shylock meditated dire vengeance against Antonio 
whensoever opportunity should occur. When, therefore, An- 
tonio and Bassanio met Shylock for the purpose of negotiating 
the loan, Shylock, in soliloquy, spoke thus: 


‘* How like a fawning publican he looks! 
I hate him, for he is a Christian. 


* * * 


If I can catch him once upon the hip, 

I will feed fat the ancient grudge I bear him. 

‘* He hates our Sacred Nation, and he rails 
Even there where merchants most do congregate, 
On me, my bargains and my well won thrift, 
Which he calls interest. Cursed be my tribe 

If I forgive him.” 


And then addressing himself openly to Antonio, he said :— 


*‘ Signor Antonio, many a time au: oft 
In the Rialto you have rated me 
About my moneys and my usances: 
Still have I borne it with a patient shrug; 
For sufferance is the badge of all our tribe. 

You call me misbeliever, cut-throat, dog, 

And spit upon my Jewish gabardine, 

And all for the use of that which is mine own. 

* 


What shall I say then? Shall [ not say, 
Hath a dog money? Is it possible 

A cur can lend three thousand ducats? or 
Shall I bend low and in a bondsman’s key 
With bated breath and whispering humbleness, 
Say this: 

Fair Sir, you spat upon me Wednesday last; 
You spurned me such a day; another time 
You called me dog ; and for these courtesies 
I’ll lend you thus much moneys? ”’ 


To this impeachment Antonio, without questioning the truth 
of Shylock’s allegations, replied in a tone of high indignation, 
that he would be very likely to spit upon Shylock again, spurn 
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him, and call him by the same opprobrious names, and therefore 
if Shylock let him have the money, he must deal with them, not 
as friends, but as if they were his enemies ; and that in so doing 


Shylock could with a better face exact the penalty if the money 
should not be paid. 


Shylock, however, had no purpose to break off the negotiation 
in this way. He cherished in his heart a dark and deadly pur- 
pose of vengeance for accumulated injuries. He therefore dis- 
sembled his real feelings, and putting on the outward seeming 
of love and kindness toward Antonio and his friend, he cried: — 


‘¢ Why look you, how you storm. 
I would be friends with you and have your love; 
Forget the shames that you have stain’d me with; 
Supply your present wants and take no doit 

Of usance for my moneys, and you'll not hear me.” 


To which Bassanio replied that this were kind indeed, and 
Shylock thus continued :— 


*‘ This kindness will I show. 

Go with me to a notary; seal me there 
Your single Bond; and with a merry sport 
If you repay me not on such a day, 

In such a place, such sum or sums as are 
Expressed in the condition, let the forfeit 
Be nominated for an equal pound 

Of your fair flesh, to be cut off and taken 
In what part of your body it pleaseth me.”’ 


Antonio declared that he was content with this, and would 
seal the bond and say there was much kindness in the Jew ; but 
Bassanio interposed and protested that Antonio should seal no 
such bond for him, and that he would rather dwell in his neces- 
sity than have his friend put in such peril. 

Here again Shylock, by false professions, as well as by spe- 
cious arguments, allayed their fears and induced Antonio to go to 
the notary and seal the bond : — 


©O, Father Abraham, what these Christians are, 
Whose own hard dealing teaches them suspect 
The thoughts of others! Pray you tell me this: 
If he should break his day, what would I gain 
By the exaction of the forfeiture? 

A pound of man’s flesh, taken from a man, 
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Is not so estimable, profitable neither 

As flesh of muttons, beefs or goats. I say 
To buy his favor, I extend this friendship, — 
If he will take it so— if not, adieu, 

And for my love, I pray you wrong me not.” 


To which Antonio replied :— 
Yes, Shylock, I will seal the bond,” 


and Shylock closed the bargain, saying: -— 


“Then meet me forthwith at the Notaries, 
Give him direction for this merry bond, 
And I will go and purse the ducats straight.”’ 


Bassanio’s wants being thus supplied, he went immediately to 
Belmont to press his suit for the hand of Portia. He took with 
him his lively and loquacious friend Gratiano. Bassanio’s mis- 
sion to Belmont was entirely successful. He had nothing but 
fair sailing with Portia, who was already predisposed to favor his 
suit. And while Bassanio and Portia were arranging matters 
to their satisfaction, the lively Gratiano paid court to Nerissa, 
Portia’s sprightly waiting maid. This being announced, it was 
agreed that what used to be the Gordian knot of marriage for 
both couples should be tied at the same time. 

And now, on the very eve of this double wedlock, a messenger 
from Venice brought fatal news to Bassanio concerning his 
friend Antonio. The ships of the latter, one and all, had been 
lost at sea. They had all gone down, — “in the deep bosom 
of the ocean buried.’’ Antonio was pressed to the wall by 
importunate creditors and in deadly peril from Shylock’s bond. 
He had been cast into prison at the suit of the implacable Jew. 
Shylock clamored to the Duke of Venice, morning and night, for 
judgment upon his bond, and ‘* impeached the freedom of the 
State, if they denied him justice.’”” He claimed the strict for- 
feiture of the bond and would listen to no terms of settlement. 
He had been heard to swear to Tubal and to Chus, his other 
countrymen, that he 


“ Would rather have Antonio’s flesh 
Than twenty times the value of the sum 
That he did owe him.” 
VOL. XXV. 59 


| 
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To all appeals for mercy, he turned a deaf ear, exclaiming: 
«* My bond, my bond. I'll have the penalty of my bond. I[ 
stand for the law.”’ a 

To Antonio he said: — 


*¢ T have sworn an oath I will have my bond. 
Thou call’dst me dog before thou had a cause, 
But since I am a dog, beware my fangs! 

The Duke shall grant me justice. 


Antonio resigned himself to his fate. When assured the Duke 
would never grant the forfeiture, the ruined merchant said: — 


*¢The Duke cannot deny the course of law; 
For the commodity that strangers have 
With us in Venice, if it be denied, 

Will impeach the justice of the State, 
Since that the trade and profit of the City 
Consisteth of all nations.” 


When this fatal news was communicated to the generous Portia, 
she insisted that Bassanio should go to the relief of his friend 
with gold enough to pay Shylock’s bond twenty times over, if 
need be. 

* First go with me to the church ” she said, 
And then away to Venice to your friend; 
And when the debt is paid, 

Bring your true friend with you to Belmont.” 


No sooner had the two husbands taken their departure, than 
the astute Portia conceived the scheme of going down to Venice 
herself to pettifog the case of Shylock v. Antonio, on the side of 
the merchant. Portia and Nerissa were both to assume men’s 
apparel; Portia the habit of a doctor of laws, and Nerissa that 
of a lawyer’s clerk. 

Portia had a cousin named Bellario, —a very famous and 
learned doctor of laws, residing at Padua. She dispatched her 
faithful servant Belthazar to her cousin for instructions as to the 
law of the case and the proper garments to be assumed by her in 
her capacity of doctor of laws. Belthasar was to meet her and 
Nerissa with such ** notes and garments’’ as Bellario should give 
him, at the common ferry over which the trade of Venice passed. 
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Thus equipped as doctor of laws and lawyer’s clerk, with a 
letter from old Bellario highly commending the youthful lawyer’s 
learning to the Duke of Venice, the two rollicking women arrived 
in Venice just in time to appear at the trial.of the great bond 
case. 

Portia must have made a somewhat unique figure with a wig 
upon her mischievous head and her little body covered with one 
of the dried up old Bellario’s gowns tucked up to suit the lon- 
gitudinal dimensions of the wearer! 

The court, for the trial of the cause, met in the grand old 
ducal palace which seemed to rise like a fairie vision out of the 
sea. The Duke of Venice, attended by the magnificoes of the 
city, presided over the court. 

Antonio was present, accompanied by his friends Bassanio, 
Gratianoand others. Shylock was also present, solitary and alone, 
grim as death, with knife in hand to cut off the pound of flesh, 
and a pair of scales to weigh it. 

The Duke at the opening of the court, expressed deep com- 
miseration for the unfortunate merchant and appealed earnestly 
to the stern Shylock to show compassion for Antonio’s losses, 


‘¢ That have of late so huddled on his back 
Enow to press a royal merchant down.” 


To this appeal Shylock responded :— 


“« T have possess’d your grace of what I purpose, 
And by our holy Sabbath have I sworn 
To have the due and forfeit of my bond. 


I stand here for Law.”’ 


Here Bassanio, observing that Shylock was sharpening his 
knife on the sole of his shoe, asked: ** Why dost thou whet thy 
knife so earnestly?’’ ‘To cut the forfeit from that bankrupt 
there,’’ answered Shylock. 

At this stage of the trial, the lawyer’s clerk Nerissa appeared 
and presented the learned young doctor’s credentials in the 
form of a letter tothe Duke from old Bullario. 

Portia, habited as a doctor of laws, was, by the Duke’s 
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order, conducted into court. With a marvelous exhibition of 
brass, which assures us that with a little practice she would have 
made, a successful practitioner, she at once assumed the whole 
conduct of the trial, acting as both advocate and judge ! 

In answer to the question of the Duke as to her knowledge of 
the cause, she declared herself to be fully informed concerning 
it, and demanded to know ‘* Which is the merchant here and 
which the Jew? ’”’ 

Shylock and Antonio being ordered by the Duke to stand 
forth, she addressed herself to the Jew as follows: — 


‘Of a strange nature is the suit you follow; 
Yet in such rule that the Venetian law 
Cannot impugn you as you do proceed.” 


Then turning to Antonio, she asked: ‘* Do you confess the 
bond? ”’ 

Antonio answered, **I do.’’ ‘**Then,’’ said she, ** must the 
Jew be merciful.’’ On what compulsion,’’ exclaimed Shylock, 
**must 1? Tell methat.’’ 


‘“‘The quality of mercy,” pleaded Portia, “is not strained — 
It droppeth, as the gentle rain from heaven 
Upon the place beneath; it is twice blessed; 
It blesseth him that gives and him that takes. 
°Tis mightiest in the mightiest. 
* * * * 
It is an attribute to God himself, 
And earthly power doth then show likest God’s 
When mercy season’s justice. Therefore, Jew, 
Though Justice be thy plea, consider this, 
That in the course of justice none of us 
Should see salvation: we do pray for mercy; 
And that same prayer doth teach us all to render 
The deeds of mercy. I have spoken thus much 
To mitigate the justice of the plea 
Which if thou follow, this strict Court of Venice 
Must needs give sentence ’gainst the merchant there.’’ 


It is needless to say that Shylock was deaf to the pleading of 
this heavenly eloquence. 


‘* My deeds,”’ he cried, ‘upon my head! I crave the law, 
The penalty and forfeit of my bond.” 
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Portia then inquired whether Antonio was not able to dis- 
charge the money. Whereupon Bassanio replied :— 


* Yes, here I tender it for him in the court; 
Yea twice the sum: If that will not suffice, 
I will be bound to pay it ten times o’er. 
And I beseech you 
Wrest once the law to your authority: 
To doa great right, do a little wrong, 
And curb this cruel devil of his will.” 


To all of which the learned young judge made answer :— 


It must not be. There is no power in Venice 
Can alter a decree established : 
*T will be recorded for a precedent, 
And many an error by the example 
Will rush into the State. It cannot be.’’ 


Shylock, in ecstasy over this decision, exclaimed :— 


** A Daniel come to judgment! Yea, a Daniel! 
O, wise young Judge, how do I honor thee!” 


Portia then calling for the bond looked at it and said: — 
“Shylock, there’s thrice thy money offered thee.” 


To which the now triumphant Jew replied: — 


** An oath, an oath, I have an oath in heaven! 
Shall I lay perjury upon my soul? 
No, not for Venice!’’ 


Thereupon, the wise young judge proceeded: — 


‘Why this bond is forfeit 
And lawfully by this the Jew may claim 
A pound of flesh to be by him cut off, 
Nearest the merchant’s heart. Be merciful, 
Take thrice thy money and bid me tear the bond.’* 


Shylock answered :— 


By my soul, I swear 
There is no power in the tongue of man 
To alter me. I stay here on my bond.” 
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Here Antonio interposed, saying: ‘* Most heartly I beseech 
the Court to give the judgment ;’’ and accordingly the wise 
young judge did give judgment as follows: — 


‘* Why then, thus it is, 
You must prepare your bosom for his knife.’’ 


Again the Jew exclaimed :— 


**O, noble judge — O, excellent young man! 
* * 
How much more elder art thou than thy looks.” 
“ Therefore,”’ said Portia, “Jay bare your bosom.” 
*¢ Ay,’’ said Shylock, his breast; 
So says the bond — doth it not noble judge, 
Nearest his heart — these are the very words.”’ 
Portia: ‘Is itso. Are there balance here to weigh the flesh?” 
Suytock: “I have them ready.”’ 


Then said Portia to Shylock: — 


‘* Have by some surgeon on your charge to stop his wounds, 
Lest he should bleed to death.” 
SuyLock: ‘Is itso nominated in the bond?” 
*¢ True,’ answered Portia, “It is not so expressed; but what of that? 
*Twere good you do so much for charity.” 
Suytock: ‘I cannot find it; ’tis not in the bond.” 


Antonio, having at this stage of the proceedings expressed 
submission to his fate and taken leaveof his friends, Portia again 
addressed the Jew as follows: — 


** A pound of that same merchant’s flesh is thine. 
The Court awards it and the law doth give it.” 
*‘ Most righteous Judge!”? exclaimed Shylock. 
*¢ And you must cut this flesh from off his breast,’’ said Portia, 
‘* The law allows it and the Court awards it.’’ 
** Most learned Judge,”’ cried Shylock, 
A sentence! come prepare!”’ 
* But,” said Portia, “‘ tarry a little; there is something else! 
This bond doth give thee here no jot of blood; 
The words expressly are a pound of flesh; 
Take, then, thy bond—take thou thy pound of flesh; 
But, in the cutting of it, if thou dost shed 
One drop of Christian blood, thy lands and goods 
Are, by the laws of Venice, confiscate 
Unto the State of Venice.”’ 
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Now it was Gratiano’s turn. At this sudden turn of judgment, 
he cried out mockingly : 


‘*O upright Judge! Mark, Jew. O, learned Judge!”’ 
Suytock: “ Is that the law?” 
PoRTIA: ‘‘ Thyself shall see the act, 
For as thou urgest justice, be assur’d 
Thou shalt have justicc, more than thou desirest.’’ 


Here Bassanio interposed and offered Shylock his money, but 
the inexorable judge interfered : — 


“* Soft,” said she, ‘‘ the Jew shall have all justice — soft! no haste. 
He shall have nothing but the penalty.”’ 


* 


*‘ Therefore,’’ continued Portia, ‘‘ prepare thee to cut off the flesh, 
Shed thou no drop of blood, nor cut thou less nor more 
But just a pound of flesh; if thou tak’st more 
Or less than just a pound, be it so much 
As makes it light or heavy in the substance 
Or division of the twentieth part 
Of one poor scruple — nay if the scale do turn 
But in the estimation of a hair, 

Thou diest and all thy goods are confiscate.”’ 

* A second Daniel! A Daniel, Jew! 

Now infidel, I have thee on the hip.” 

«Why doth the Jew pause? take thy forfeiture.”’ 

** Give me my principal,’’ said Shylock, ‘‘ and let me go.” 

**T have it ready for you,’ said Bassanio, ‘‘ here it is.’’ 

“« He hath refused it in the open Court. 

He shall have merely justice and his bond.” 

“ Why then,” cried Shylock, “ the devil give him good of it; 

stay no longer question.”’ 


But Portia again interposed :— 


“Tarry, Jew; the law hath yet another hold on you. 
It is enacted in the laws of Venice, 
If it be proved against an alien 
That by direct or indirect attempts 
He seek the life of any citizen, 
The party ’gainst the which he doth contrive 
Shall seize one half his goods — the other half 
Comes to the privy coffer of the State 
And the offender’s life lies at the mercy 
Of the Duke only. * * * 
In which predicament, I say thou standest; 


GRATIANO: 
PORTIA: 
PoRTIA: 
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For it appears by manifest proceeding, 

That indirectly and directly too, 

Thou hast contrived against the very life 

Of the defendant. * * * 

Down therefore, and beg mercy of the Duke.”’ 


The Duke, however, pardoned his life, saying to Shylock: — 


‘That thou shalt see the difference of our spirit, 

I pardon thee thy life before thou ask it. 

For half thy wealth it is Antonio’s, 

The other half comes to the general State.’’ 
SuyLock: ‘Nay, take my life and all; pardon not that; 

You take my house when you do take the prop 

That doth sustain my house; you take my life 

When you do take the means whereby I live.” 


Portia said: ** What mercy can you render him, Antonio? ”’ 

And Gratiano again piped in: ‘A halter gratis — nothing 
else for God’s sake.’’ 

The- generous Antonio did, however, acquit Shylock of his 
part of the fine upon condition that one half of it should go 
immediately to the gentleman who had lately stolen Shylock’ s 
daughter, and that he would give his daughter and her husband 
the other half at his own death. Shylock having agreed to this 
and promised to become a Christian, was permitted to leave the 
court with a whole skin and an empty purse. 

Thus endeth the report of this famous trial. 


COMMENTARY. 


If we consider the trial scene in the Merchant of Venice as an 
example of dramatic art, itis perhaps a masterpiece. If we re- 
gard it in a legal point of view, it is from end to end, a tissue 
of absurdities. 

The idea of the ‘* grave and reverend seigniors’’ of Venice, 
rulers who are world-renowed for their ‘unequalled astuteness 
and knowledge of affairs—listening with complacency to the 
exposition of the laws of their own city by a doctor of laws who 
must have appeared to them to be a beardless boy of sixteen or 
seventeen summers, is such a violation of probability as to give 
the whole scene a melo-dramatic air. 
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But what must they have thought of the exposition of the 
Venetian law by the youthful doctor? They were told in one 
breath that the bond was valid and that Shylock had a perfect 
right to its enforcement by the judgment of the court, and in 
the very next breath they were informed that Shylock in making 
the contract had committed a heinous crime against the laws of 
Venice, in consequence of which he had forfeited both his life 
and property. 

If the bond upon which Shylock counted against his adver- 
sary was a lawful contract, and if he was entitled to judgment 
upon it as such, by what ‘‘conjuration and what mighty 
magic’’ could it be made to appear that the law would condemn 
him to death for making such a contract? How could any con- 
tract be at once lawful and unlawful? That any contract, the 
end and aim of which is a violation of the law of the land is il- 
legal and absolutely void, must be a fundamental doctrine of 
universal law. Yet our little stripling of a doctor of laws stood 
up in the presence of the highest court of Venice to instruct the 
judges that Shylock had a right, by contract, to cut a pound of 
flesh from nearest the merchant’s heart and weigh it in a pair of 
scales in the presence of the court; in other words, that the 
plaintiff might, by contract, murder the defendant before the 
eyes of the judges in open court. 

It was simply monstrous to maintain that a contract, the very 
purpose of which was murder, could have the least shadow of 
validity. 

How that captivating little pettifogger, Portia, was so success- 
ful in pulling the wool over the eyes of the duke and his high 
and mighty magnificoes, passes all comprehension. Even the 
unlearned Portia must have laughed in her sleeve at their high 
mightinesses as aset of magnifico jackasses whose long ears she 
could cram with such nonsense as that a valid contract could be 
made to commit willful and deliberate murder. 

Were the duke and all of his wise judges and counsellors ig- 
norant of the laws of Venice? Had no one of them the faintest 
conception of the principles of universal justice? If they had 
any knowledge whatever of jurisprudence, what must they have 
thought of the law as laid down by the saucy little doctor, to 
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the effect that Antonio had no right to discharge the bond by 
tendering the amount due in open court, but that his life must 
needs be forfeited because he had failed to pay off the obligation 
on the very day of its maturity. 

Where did Portia find such law as this? Since it does not ap- 
pear that she had ever lived among savages, I am at a loss to 
conjecture where she ever heard of a rule of law as barbarous 
and inhuman as that which she laid down with such superlative 
confidence, to the highest court of Venice. I don’t believe that 
the learned old Bellario laid down any such principle in his in- 
structions. 

Again, our young doctor Portia, has been greatly applauded 
for the sharp corner which she turned upon the Jew in expound- 
ing the law to be that he must shed no drop of Christian blood, 
and take not a jot more or less than just a pound of flesh. The 
loquacious Gratiano was moved to exulting mockery by this 
sharp point of the learned young doctor’s practice, and thou- 
sands of spectators for three centuries have echoed back his tri- 
umphant jeers with shouts of applause. And yet what was this 
sharp turn of the eloquent Portia but a miserable pettifogger’s 
quibble? Portia, I know, is a very charming little pettifogger, 
but we must not suffer her charms and her brilliant parts to blind 
our eyes to legal truth. Doubtless Shylock’s bond was utterly 
null and void; but if, as Portia affirmed, it was a valid and bind- 
ing instrument, and the Jew had a perfect right to enforce it, 
how could he be made responsible, civilly or criminally, for the 
unavoidable consequences of its legal execution? 

It isa fundamental principle of the law of contracts that every 
stipulation must receive a reasonable construction, and not such 
a construction as would render its provisions absurd and imprac- 
ticable. It is, therefore, a settled principle that whatever is 
incidental to the execution of a contract, is implied in its terms. 
If one has a right by contract to enter the premises of another 
and take a given number of gallons of water from his well, how 
absurd it would be to say that if in so doing he spilled one drop 
of water, or took more or less to a drop than just the stipulated 
quantity, he would forfeit all his rights under the contract and 
make himself a trespasser and wrong-doer ! 
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Again, if a tenant had a right to enter upon the close after the 
expiration of his lease, to remove the away-going crops, would 
it not be preposterous for any court to hold that he might indeed 
remove the crops, but that he must not open a gate to enter, nor 
lay down a fence; nor tread down a single blade of grass? 

The early and barbarous Roman law was more consistent than 
the doctrine laid down by our learned doctor Portia. Niebuhr, 
page 446, vol. 1, tells us that ‘*if there were several creditors, 
they might share the body of the debtor among them; nor if 
any one cut off a larger part than was proportionate to his debt, 
was he punishable for so doing.’’ This, if it was barbarous, was 
at least not inconsistent and illogical. 

The early Roman jurists did not commit the absurdity of 
holding that the creditor had the right to take his proportion of 
the debtor’s body, but if in cutting it off he shed one drop of 
blood, or took an atom more than just his own proportion, he 
would forfeit at once his estate and life. These ancient civilians, 
on the contrary, held that the law must receive a reasonable 
construction. 

The truth is that Portia’s practice before the Venetian court 
was a piece of sublime pettifogging. It was a tissue of quibbles 
which would be contemptible if it were not for the art and elo- 
quence of the chief actor. Nor was there any necessity for this 
malpractice ; since, even assuming that Shylock’s bond was not 
illegal and utterly void, Antonio had a good defense against it on 
the ground of fraud. Antonio was induced to execute the bond 
by the fraudulent pretenses and arguments of Shylock. When 
Antonio hesitated to execute the bond and Bassanio declared that 
he should not so bind himself on his account, Shylock pretended 
to treat the whole transaction as a mere jest, and plainly inti- 
mated that the bond would never be enforced. He called it a 
‘¢merry sport,’’ and argued that Antonio would be in no danger 
because a pound of human flesh would be of no value to him; 
not so much as a pound of beef or mutton, — as much as to say, 
do you think I would give 3,000 ducats for a pound of worthless 
human flesh? 

If Shylock had not artfully concealed his real purpose in taking 
the bond by these false pretensions, it would not, peradventure, 
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have been executed. Nothing, therefore, can be plainer than 

that by the principles of law the bond was voidable on the 
ground of fraud.? 

It has not been my purpose to consider this celebrated case 
from a literary point of view, nor asa work of art. I leave 
that to students and critics far more competent than I am to do 
it justice. My purpose has been to show its legal aspects, and 
thus to illustrate some fundamental doctrines of the law of 
contracts. 

Doubtless the purpose of Shakespeare was wholly different 
from my own. He was evidently indifferent about the law of 
the case. His object was dramatic effect, and in this he suc- 
ceeded admirably. Shakespeare was himself a playwright. He 
was part owner of a great theater in London. He was a thrifty 
man, and he aimed, by producing great dramatic effects, to draw 
people in large numbers to his theater, and in this his tran- 
scendent genius shone with unrivaled luster. 

I will, however, observe in passing, that as a work of art it 
might be objected to the Merchant of Venice that it violates the 
rule of dramatie probability. This fundamental canon of criti- 
cism is as old as Greek tragedy. It requires, not absolute, but 
mere relative probability. It does not require that the scene be- 
fore the spectator should be even a possibility. The reader or 
spectator is supposed by an effort of imagination to identify him- 
self, in a measure, with the scene before him and to put himself 
in sympathy with the persons of the drama. 

Therefore, the ghost in Hamlet, and the ghost and witches in 
Macbeth are no violation of the law of relative dramatic proba- 
bility. We know, indeed, that such apparitions are absolutely 
improbable — nay, impossible; but we at the same time realize 
the fact that the belief in ghosts and witches was universal at the 


1 MEMORANDUM: It might be 


thought that the old Roman law of 
debtor and creditor gives some coun- 
tenance to the Shylock bond. No. 
Shylock’s bond was taken with intent 
to take Antonio’s life. Hence the 
provision that the cutting was to be 


nearest the heart, etc. The carving 
up of the debtor was only an inci- 
dent to the execution under the 
Roman law, without preconceived 
malicious intent to destroy the life 
of the debtor, etc. 
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time of the scene before us; and that relative to the time and 
place of the action, the representation is not improbable. We, 
therefore, sympathize in the feeling of pity and terror which we 
see inspired in the breasts of the characters moving in the scene. 

We often in real life sympathize in emotions that we know to 
be utterly groundless. We may be deeply affected by the terror 
of a child, knowing it to be a groundless emotion. So the 
spectator may be awe-struck beholding the terror of Hamlet in 
the presence of the awful apparition of his royal father. But a 
dramatic author laying his scene in our day who should introduce 
ghosts and witches upon the stage as a part of the machinery of 
his work would simply expose himself to ridicule. He would 
violate the rule of relative dramatic probability. 

Thus, if the scene were laid in Wall street, it would be held 
absurd to exhibit the ghost of a dead stock jobber prowling upon 
the street. For, in the first place, every spectator would be apt 
to say in his own heart that there never was a stock jobber with 
soul enough left in him to make a respectable ghost out of ; and 
in the second place such an apparition would not inspire awe, 
since very likely the impression would prevail that it was an evil 
spirit sent by the devil to bull or bear the stock market. A 
money panic might be the consequence, but certainly not the 
tragic emotions of pity and terror. 

The trial scene in the Merchant of Venice clearly violates the 
canon of relative dramatic probability. Venice was, at the time 
of the play, the greatest emporium of trade and commerce in the 
world. Its rulers were the best informed in Europe. The 
Roman law had long been taught and cultivated in that city. In 
no city in the world was the law of contracts better understood 
than in the city of the sea. 

Shylock belonged to an odious and proscribed race; Antonio 
was one of the merchant princes of the city. Is it not, there- 
fore, preposterous to exhibit the Duke of Venice and his sage 
judges as totally ignorant of their own laws and of the very 
elements of the law of contract? Is it not most absurd to repre- 
sent such a court as about to give a judgment by which the 
odious and proscribed Jew should be authorized to murder his 
victim, a great merchant, by contract, in the very sanctuary of 
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justice and before the eyes of the judges? Yet, though this 
principal incident of the play is most improbable and absurd, the 
characters are drawn with such masterly skill and the dialogue 
conducted with such consummate art that the trial scene has 
always been, — upon the stage — among the most effective to be 
found in the whole range of dramatic literature. 

It must, I think, be conceded that the emotion inspired by 
the trial scene is that of horror rather than terror. The specta- 
tor cannot, I think, but feel a sensation of horror and disgust in 


anticipation of an act so cruel and revolting as that of cutting a’ 


pound of flesh from nearest a man’s heart in his presence. Can 
such a sengation be in any sense pleasurable? Is it not akin to 
the disgust and horror with which a kumane man would witness 
a bull-fight or a combat of gladiators? The savage finds pleasure 
in mere cruelty and bloodshed,—the sight of blood intoxicates 
him. But while such things may fix the attention of the civilized 
man and awaken his interest, they cannot surely impart to him 
pleasurable emotions. 

It is very true that some of the grandest of dramatic scenes 
are characterized by bloodshed and cruelty. Richard upon 
Bosworth field and Macbeth in his last combat with Macduff are 
high examples of true dramatic art. But in such cases it is 
the moral grandeur of the scene,— not its cruelty and blood- 
shed —that gives it a deep tragic interest and fills the soul of 
the spectator with emotions of admiration and terror. A heroic 
death, like that of Richard and Macbeth, gives moral dignity to 
the scene and redeems the character of the chief actor from un- 
mitigated disgust and detestation. Battle scenes have always 
awakened sublime emotions in the human breast. They have 
been the inspiration of poetry from Homer to Tennyson. But 
it is not in the cruelty and bloodshed and ghastly wounds of the 
battlefield that the true sources of its grand inspirations are to 
be found. It is the exhibition of combined moral and physical 
grandeur in a great battle that fills the imagination of the 
spectator and inspires him with something of 


“‘That stern joy which warriors feel 
In foemen worthy of their steel.’’ 
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The spectator of a battle scene sees represented before him 
superhuman courage and heroic self-devotion combined with a 
tremendous exertion of physical forces, thus uniting in one 
action both moral and physical sublimity. He does not fail — 
moreover — to keep in mind the mighty issues which hang upon 
the events of the contlict; involving, often, the fate of 
statesmen and empires and the destruction of free insti- 
tutions. Hence the soul of the spectator is filled and ex- 
alted, and his noblest emotions are inflamed through his 
imagination. 

But in the trial scene of the Merchant of Venice, whilst I can 
see much to awaken interest, it is not the kind of interest which 
tragedy ought to inspire, but rather that painful and disgustful 
feeling with which one witnesses any mere butchery. There is 
nothing heroic in Shylock or in the scene in which he is the chief 
actor. He is about to commit an act of butchery. His victim 
is to be, not a bullock or a lamb, but a helpless human being. 
He is not to stab his victim to the heart nor shoot him through 
the head; this would at least be a decent and respectable 
homicide! He is to butcher his victim in the most revelting 
manner that it is possible to conceive. It is to be no wager of 
battle, but a human sacrifice as horrible and revolting as the im- 
molation performed by the Aztec priest when he stretched his 
living victim upon the bloodstained sacrificial stone upon the 
summit of the great Teocali. 

In the character of Shylock the poet has drawn an exag- 
gerated portrait of Judaism. It is not a likeness, but a hideous 
caricature. Shylock is portrayed as the most odious character 
that we read or hear of in fiction or real life. The cruel Jew is 
represented as more diabolical than the devil himself; for 
Shylock has scarcely a redeeming trait to alleviate our disgust 
at his brutal instincts. It seems to me that it is contrary to the 
true principle of art for the poet to make his hero an object of’ 
unmitigated horror and disgust. So, doubtless, thought the 
great Milton. He wasa rigid and austere puritan, and as such 
no doubt held the devil in the greatest possible disesteem; yet 
he evidently saw that it would not do to make his hero Satan 
utterly base and diabolical, since by so doing he might excite 
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horror and disgust instead of the sublime conception which filled 
his own imagination. 

But what am I venturing todo? Shakespeare is deservedly 
the greatest name in literature. He is the literary idol of our 
race. Do I presume to mar the divine perfection of this idol by 
profane criticism? How prone have mankind been in all ages 
to idolatry and hero-worship? The worshiper of an idol can see 
nothing but perfection in the object of his idolatry. The idol 
may be deformed ; it may be hideous to look upon, but the im- 
agination of the devotee transforms its ugliness into beauty. 
He beholds ‘* Helen’s beauty in a brow of Egypt.’’ Who shall 
criticise the godlike? Who shall see anything unsightly in the 
image of a divinity? Since the apotheosis of Shakespeare by 
German criticism, he has become the worshiped idol of all 
German and English speaking peoples. Commentary upon him 
is no longer criticism; it is idol worship. Indeed, criticism 
stands abashed in the colossal presence of Shakespeare! Who 
can gaze with a steady and undazzled eye upon the sun in his 
glory? Who can behold with undimmed vision that great 
literary luminary, in whose presence all ** minor stars hide their 
diminished heads? ”’ 

Nevertheless it is true that Shakespeare was only the greatest 
of literary mortals, and that his works, like all things human, are 
imperfect. If, indeed, one might venture upon the role of idol 
breaking, it would be easy to show that there are many scenes 
and passages in the idolized poet characterized by bad taste, 
gross improbability, bombast, miserable conceits, and absolute 
nonsense. 

Nowhere in his works is Shakespeare’s mastery of stage etfect 
more conspicuous than in the trial scene of the Merchant of 
Venice. If Portia, when coming upon the scene, had truly ex- 
pounded the law of contracts as it was and is and must ever be; 
if she had declared that the bond was utterly void because its 
intent and purpose was aimed at the life of a human being, the 
whole dramatic effect of the scene would have been destroyed. 

But when she declares that the bond is valid and must be en- 
forced; that there is no power in Venice to alter a decree estab- 
lished; that a refusal to give judgment in favor of the bond 
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would be recorded as a fatal precedent, the suspense of the spec- 
tator becomes at once intense and painful. There, in the agony 
of this suspense, sits the judge ready to pronounce the stern 
judgment of the law. Here stands the gentle, heroic Christian 
merchant prepared for the sacrifice. There, the fierce Shylock, — 
inexorable as fate — with knife in hand ready to cut the pound 
of flesh from nearest the heart of the victim of his diabolical hate 
and rage. Long did the artful Portia keep up the interest of 
the painful scene, till, having worked up the vengeful Jew to the 
highest pitch of savage joy and exultation, she hurled him to the 
earth, gnashing his teeth and foaming at the mouth, like a sav- 
age beast struck down in the very act of springing upon his prey. 

Something might be said in mitigation of Shylock’s hatred of 
the Christian. He is cruel and inexorable, but he is just what 
the Christians have by ill-treatment made him. They have 
heaped upon him gross personal insults. They have called him 
cut-throat, misbeliever, dog. They have spit upon his Jewish 
gabardine. They have wronged his people. They have reviled 
his sacred nation. They have committed these outrages, know- 
ing that the Jew durst not, in the midst of a hostile population, 
resent such wrongs and indignities. 

There is surely not in all human annals anything more pathetic 
than the story of Jewish wrongs. Persecuted, robbed, ostra- 
cised, insulted by the ignorant rabble; trampled upon by the 
great, plundered of their household goods and money, and 
driven from their homes in one Christian country to find no 
resting place for their weary feet and no shelter for their help- 
less wives and children in any other, how could it be otherwise 
than that their hearts should be turned to stone against their per- 
secutors? The Christians of the middle ages made the Jew what 
he was. They crushed the manhood out of him, and then spurned 
and trampled upon the work of their own hands. 

Shakespeare seems not to have recognized anything grand or 
pathetic or heroic in the long-suffering devotion of the Jewish 
character which held the race with unwavering faith to their 
sublime monotheism through so many ages of persecution. Yet 
surely it is a spectacle at once grand and affecting to see, in the 
light of history, a little handful of Jewish men and women, 
VOL. XXV. 60 
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though surrounded by hostile and frowning millions, yet true 
as steel to the traditions of their fathers; though robbed and 
beaten and persecuted, yet standing with unshaken fidelity to 
their religion, amid the raging tempests of the long, dark winter 
night of the middle ages, like a firm, set rock in the midst of a 
dark and angry sea. Never did any people make greater sac- 
rifices or endure with fortitude equal sufferings for what they 
believed to be the sacred truths of religion. 

It is further noticeable, that Shakespeare has in this play 
attempted, in the character of Antonio, to place Christianity in 
marked contrast with Judaism. In this I must say that the 
great poet has not been entirely successful. Antonio does not 
deny a word of the indictment brought against him by Shylock. 
He virtually admits his rudeness, his insolence, his cruelty to the 
defenseless Jew.’ He does not deny that he had treated the Jew 
as no man with the instincts of a gentleman and the feelings of 
a true Christian would treat a miserable slave or even a ‘* stranger 
eur.”’ This magnanimous Christian gentleman, when surrounded 


by the jeering rabble of Venice, and knowing that Shylock durst 


not for his life resent the indignities heaped upon him, called 
the Jew cut-throat —misbeliever—dog; spurned him as he 
would a stranger cur; spit upon his Jewish gabardine and voided 
his rheum upon Shylock’s beard. Was this the conduct of a 
Christian gentleman, or of a vulgar bigot and rabble-rouser? 

Does it not demonstrate that if Shylock was vindictive and 
revengeful under grievous provocation, Antonio was malignant 
and abusive without any sufficient provocation; that if the Jew 
was cruel and bloodthirsty, the Christian was bigoted, narrow- 
minded and brutal? 

Again, this contrast of Jew and Christian is greatly marred by 
the love episode of Lorenzo and Jessica. Lorenzo was one of 
the fine Christian gentlemen of Venice, and Jessica was the 
beautiful daughter of Shylock. Lorenzo,—to use Shakespeare’s 
own language — ‘* stole Shylock’s daughter.’’ So far, so good. 
This was a romantic larceny which young people at least would 
readily condone. But the runaways at the same time stole Shy- 
lock’s money and diamonds to a large amount. Jessica com- 
mitted the theft, and Lorenzo knowingly received the stolen 


i 


A LAWYER’S COMMENTARY UPON SHYLOCK VS. ANTO 921 


goods. They were, I suppose, irresistibly impelled to steal the 
money and diamonds by romantic passion, — affecting them with 
a sort of kleptomania. 

From many passages of the Merchant of Venice, we catch 
glimpses of English sentiment in Shakespeare’s time, just as we 
learn something of the life of the Athenians from the comedies 
of Aristophanes. None of the parties concerned in the theft of 
Shylock’s money and jewelry seem to feel the least compunction 
for the base crime which they committed. On the contrary, all 
are represented as felicitating themselves upon their success in 
robbing the Jew. From this it may be inferred that the prevail- 
ing sentiment was that the Jews had no rights which the Chris- 
tians were bound to respect. The property of a Jew was rightful 
plunder. It might be seized and appropriated because he was 
aJew. A Christian might insult a Jew; he might beat a Jew; 
spit upon a Jew, or steal his money without incurring censure 
from the prevailing public sentiment, —nay, with its absolute 
approval. 

I cannot but think that Shakespeare in this play made his ap- 
peal to the vulgar prejudices which were still rife in his day 
against the unfortunate Jews. It was certainly unworthy of his 
incomparable powers to fan the flames of popular hatred against 
that deeply wronged and defenseless people. He should have 
left that ignoble office to the miserable creatures who have in 
every age crawled in their own slime to the footstool of power; 
to grooms of the stool, and lords of the bed-chamber, for «* God 
hath made them so.”’ 

But surely Shakespeare’s divine gift of genius was bestowed 
upon him for nobler purposes. Its inspiration should never 
have been ‘* man’s inhumanity to man,’’ but God’s all-embracing 
message to humanity, ‘* Peace on earth and good will toward 
men.”’ 

Again, I am persuaded that Shakespeare intended in the Mer- 
chant of Venice to hold up to reprobation the law of England, as 
it was in his day in relation to penal bonds. A penal code was, 
by the common law of that time, in principle exactly what Shy- 
lock claimed his bond to be. It was not then, as it now is, a 
mere security for the payment of a debt or the performance of 
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collateral conditions, to be discharged whenever the actual sum 
due is paid or the collateral obligations are performed. On the 
contrary, when the debtor made default by non-payment or non- 
performance of the conditions at the exact day, the bond was 
forfeited, and the holder recovered, — not as he now would, the 
actual damages or sum due —but the whole amount of the pen- 
alty, even though it might be ten or twenty times the sum due 
or the actual damages. 

This was shockingly unjust, but it was in strict accordance 
with the law and with the literal terms of the bond. It is quite 
probable that Shakespeare heard the law of penal bonds so laid 
down in the common law courts. It seems to me, therefore, to 
be entirely probable that Shakespeare intended by the metaphor 
of the pound of flesh to place the strict and literal construction 
of penal bonds in an odious light. If such was his purpose, he 
succeeded admirably; for to this day a creditor who makes ex- 
treme demands, according to strict law, of his debtor, is called a 
Shylock claiming his pound of flesh. 

Shakespeare has branded this barren technicality with reproba- 
tion to all time, applying to it the logical process of the reduc- 
tion ad absurdum. The pound of flesh can no longer in our day 
be demanded by the grasping bondholder. He can no longer 
exact the full penalty of his bond. He is limited by law to actual 
damages, or to the sum due with legal interest, and if the money 
be not paid on the exact day, a tender at any future time is 
good. Who can tell to what extent the odious light in which 
the poet placed the old rule may have contributed to the reform 
of this and kindred laws? 

Finally, young gentlemen, I trust that when you shall leave 
these halls and enter the great temple of human justice, to aid in 
the performance of its rites, it will be your constant aim to mit- 
igate the rigor of the law with equity and mercy. ‘* Be just 
and fear not.”’ 

Let no mere legal or technical advantage which you may at 
any time have over your adversary tempt you to a violation of 
the sacred principles of right and justice. Never under any cir- 
cumstances allow yourselves to play the part of Shylock — never 
demand the pound of flesh. 
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Imitate not the little doctor of laws in her tricks, her quib- 
bles, her sharp practice. But, nevertheless, let the memorable 
words that she uttered sink deep into your heart of hearts, that 


Earthly power doth then show likest God’s 
When mercy seasons justice.” 


James M. Love. 
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WHEN PROPERTY IS DAMAGED FOR PUBLIC USE} 


1. Former Rute.— Without provision by statute or consti- 
tution, a person doing a public work under authority of law, 
and acting without negligence, is not responsible for damages 
to private property. This is the prevailing doctrine in England 
and America.? 

The theory is that if the improvement is for public use, the 
party erecting it is but the hand of the State, and therefore 
protected by the legislative grant. Constitutional restrictions 
that private property should not be taken for public use without 
compensation were at an early date imposed, but the meaning 
of the word ‘*‘taken’’ led to differences of opinion among 
judges and text-writers, and in many cases, where there was no 
actual appropriation of property, or no such actual physical 
interference therewith as amounted to a destruction, an injured 
party was without remedy, because the work was considered a 
public one and duly authorized by law. Of course many hard- 
ships were found to exist. So great were they that the eminent 
Chief Justice Gibson once announced that the court over which 
he presided had ordered a re-argument of a case ‘ in order to 
discover, if possible, some way to relieve the plaintiff consist- 
ently with the law,’’ and he added, ‘* but, I grieve to say, we 
have discovered none.’’ 3 

2. Cuances By Statute. — In England what is known as the 
Lands Clauses Consolidation Act* was passed, by which a recov- 
ery was permitted whenever ‘* any party shall be entitled to any 
compensation in respect to any lands, or interest therein, which 
shall have been taken for or injuriously affected by the execution 


1 A paper read before the Missouri 2 Transportation Co. ». 
Bar Association at its annual meet- Chicago, 99 U. S. 635. 
ing, September 4, 1891, by Frank 3 O’Connor v. Pittsburgh, 18 Pa, 


City of 


Hagerman, Esq., of Kansas City, Mis- St. 187. 
souri. 


4 8 and 9 Victoria, ch. 18. 
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of the works, and for which the promoters of the undertaking 
shall not have made satisfaction.’’ There were other acts in 
England to like effect. Some of the States gave statutory 
remedies in certain specific cases where decisions had disclosed 
peculiar hardships. Among these were provisions for damages 
from changes of grade, for compensation to property abutting 
upon a street where a railroad was built, and requiring those 
constructing other public improvements to pay damages under 
certain circumstances.! 

These State statutes, however, were not broad and compre- 
hensive enough to reach all cases where private property was 
damaged for public use; and if they had been, the people could 
and should not have been content to have their rights rest upon 
the whim of the ordinary legislative body. 

3. CONSTITUTIONAL Provistons. — Therefore, when the con- 
stitution of Illinois was amended in 1870, that State took the 
lead towards protecting private property against encroachments 
by the public, by incorporating therein the provision: ‘¢ Pri- 
vate property shall not be taken or damaged for public use with- 
out just compensation.’’ ? 

Most of the States, adopting or amending constitutions since 
that date, have incorporated therein a somewhat similar provis- 
ion, substantially the same language being most frequently used.® 

In Alabama and Pennsylvania the requirement is that just 
compensation shall be made for the ‘* property taken, injured, 
or destroyed ’’ by the construction or enlargement ‘‘ of public 
works, highways, or improvements.’ 

In Texas the provision is that property shall not be ‘* taken, 
damaged, or destroyed for or applied to public use without 
adequate compensation being made.’’® 


1 Lewis on Eminent Domain, §§ 
207-220. 

2 Const. 1870, Art. II., § 13. 

8 Ark. Const. 1874, Art. II., § 22; 
Cal. Const. 1879, Art. I., § 14; Colo. 
Const. 1876, Art. II., § 15; Ga. Const. 
1877, § 3. 

5024 of “‘The Code of the State of 
Georgia, 1882, by Lester, Rowell & 
Hill; ’? Mo. Const. 1875, Art. II., § 21; 


Neb. Const. 1875, Art. I., § 21; W. Va. 
Const. 1872, Art. III., § 9; La. Const. 
1879, Art. 156; N. Dak. Const. Art. I., 
§ 14; S. Dak. Const., Art. VI., § 13; 
Wy. Const., Art. I., 3 383; Mont. 
Const., Art. III., § 14. 

4 Ala. Const. 1875, Art. XIV., §7; 
Pa. Const. 1874, Art. XVI., 2 8. 

5 Const. 1876, Art. I., § 17. 
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These new constitutional provisions have given rise to much 
discussion, and there is room for much more, in seeking to 
ascertain the true principle in determining when property is 
**damaged ’’ for public use. 

4. Construction oF EnGuisu Statutes. — The constitutional 
word ** damaged ’’ has often been likened to the words ¢ in- 
juriously affected ’’ in the English acts, and they manifestly are 
used in the same sense.! 

Bearing in mind that the English statutes are more limited in 
confining the recovery to injuries to land, or interests therein, 
and to injuries in the construction of the public work as distin- 
guished from a use thereof, than the constitutional provisions of 
the different States, with a possible exception of Alabama and 
Pennsylvania, which, while not limiting the damages to land 
itself, limit the same to the construction as distinguished from 
the operation, the rule of decision adopted in England is of 
great value in solving the meaning of the word ‘* damaged.”’ 
In common and legal signification, ‘* damaged ”’ and injured ”’ 
mean the same thing, and the evils sought to be remedied in 
both countries were manifestly the same. 

Recent text-writers have thoroughly reviewed the authorities 
construing these acts, making liberal quotations therefrom, and, 
as to the construction adopted, correctly say : — 

‘«¢ The rule, exactly stated, would be that a damage must in- 
juriously affect lands, or an interest therein, and must be the 
consequence of an act in the execution of the works, which, had 
they not been authorized, would have given a right of action 
against the original perpetrator.’’ ? 

5. EsTaBLISHMENT AND CHANGES OF GRADE. — So far as the 
establishment or change of a grade is concerned, the authorities 
seem to be practically unanimous that, where a person has im- 
proved with reference to the surface or established grade of the 
street, and there has been a serious change in the same, thereby 


1 Lewis on Eminent Domain, § 222; 23 Sedgwick on Damages (8th Ed. 
Rigney v. City of Chicago, 102 Ill. 64; Sedgwick & Beale), § 1090; see also §§ 
City of Denver v. Bayer, 7 Colo. 113; 1088-1105. 

Town of Longmont v. Parker, 14 Colo. 
386, 
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diminishing the value of the adjoining property, it is damaged 
within the meaning of tlie constitution.? 

This rule has been very properly applied where the owner of 
land outside of a city constructed a dwelling-house thereon, 
fronting upon a public highway, and afterwards, the city limits 
being extended to include the same, the roadway was cut down 
in making streets.? 

In Colorado it was stated, obiter dictum, that the constitution 
did not cover a change of grade, because this must have been 
within the contemplation of the parties at the time of the dedi- 
cation of the street.* 

This statement cannot be sustained. In a later case in the 
same State the court, without passing upon the question whether 
a change of grade was a constitutional damage, decided that 
where the improved surface of a street was above the established 
grade, a property owner who, disregarding the latter, built with 
reference to the actual surface, had no cause of action for the 
lowering of the street to such established grade, because such 
change ought to have been contemplated by him. But it was 
also decided that the failure of the city to level the street to the 
grade gave a right of recovery for damages suffered by reason of 
the delay. While this reasoning is somewhat refined, it is quite 
logical.* 

If it be true, as hereinafter suggested, that for proper street 


1 Werth v. Springfield, 78 Mo. 107; of Harvard (Neb.), 48 N. W. Rep. 462; 
Householder v. City of Kansas, 83 Mo. Johnson v. Parkersburg, 16 W. Va. 
488; Julia Bldg. Ass’n v. Bell Tel. 402; Hutchinson v. Parkersburg, 25 
Co., 88 Mo. 258; Blanchard v. City of W. Va. 226; Atlanta v. Green, 67 Ga. 
Kansas, 16 Fed. Rep. 444; McElroy v. 386; Moore v. Atlanta, 70 Ga. 611; 
Kansas City, 21 Fed. Rep. 257; Jackson City of Pekin v. Brereton, 67 Lil. 477; 
v. R. Co., 41 Fed. Rep. 656; Reardon City of Pekin v. Winkel, 77 Ill. 56; 
v. San Francisco, 66 Cal. 492; Borough City of Elgin v. Eaton, 83 Ill. 535; City 
of New Brighton v. U. P. Ch., 96 Pa. of Elgin v. Eaton, 2 Ill. Ap. 90. 

St. 331; In re Levering Street, 14 2 Hutchinson ov. Parkersburg, 25 W. 
Phil. 349; City of Montgomery v. Va. 226. 

Townsend, 80 Ala, 489; City of Mont. 3 City of Denver v. Bayer, 7 Colo. 
gomery v. Townsend, 84 Ala. 478; 113. 

City Council of Montgomery v. Mad- 4 City of Denver v. Vernia, 8 Colo. 
dox, 89 Ala. 181; Harmon v. City of 939. 

Omaha, 17 Neb. 550; Hammond v. City 
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uses, ordinary and reasonable changes, such as may be said to 
have been within the contemplation of the original owner, can be 
made without compensation, upon the theory that the damages 
were assessed by the original condemnation or waived by the 
dedication, then upon principle it can be well contended that 
where no grade has been established and no improvement made 
upon the property in reference to the surface of the street, no 
damages can be recovered for the first improvement thereof, 
simply because the first improvement of the street must have 
been within the contemplation of the parties, and since nothing 
has been done towards improving the property in reliance upon 
the existing condition of the street, the rights as they originally 
existed would still prevail.! 

This view awaits further development by the courts. 

6. Rattroaps CHANGING SURFACE OF STREET: VIADUCTs, 
ETc. — Whenever a railroad of any kind is constructed in a 
street in such a manner as to cause a serious and unreasonable 
change in the surface of it, the same result follows as in the case 
of a change of grade.” 

The same is true of viaducts.’ 

In Colorado, where a wide and deep ditch was dug in the road- 
way for irrigating pempente, an abutting lot owner was held to 
be protected.‘ 

7. RattroaD STREET. — Although judges differ as to the 
elements to be considered in measuring the damages (a subject 
not within the scope of this article), it can be said that the 
weight of authority favors the proposition that the word ‘* dam- 
aged’’ in the constitution gives the right to an abutting lot 


1 2 Dillon Mun. Corp. (4th Ed.),§ 169; Mollandin v. U. P. Ry. Co., 14 
995a; City of Denver v. Vernia, 8 Fed. Rep. 394. 
Colo. 399; In re Levering St. 14 Phil. 3 County of Chester v. Brower, 117 
349. Pa. St. 647; City of Omaha v. Kramer, 

2 R. Co. v. McCutcheon (Pa.), 7 25 Neb. 493; Rigney v. City of Chicago, 
At. Rep. 146; Sheehy v. K.C.C. Ry. 102 Ill. 64; Lehigh Val. Coal Co. v. 
Co., 94 Mo. 574; Hot Springs R. Co. City of Chicago, 26 Fed. Rep. 415; 
v. Williamson, 45 Ark. 429 —aff’d 136 City of Chicagov. Taylor, 125 U. S,161. 
U. S. 121; R. Co. v. Witherow, 82 4 Town of Longmont v. Parke®’14 
Ala. 190; R. Co. v. Fellers, 16 Neb. Colo. 386 
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owner to recover for the placing of a steam railroad in the 
street. 

The same rule has been said to apply to the building of a 
railroad in a county highway.” 

In Missouri, however, where the construction and the operation 
of an ordinary steam railroad, in a proper manner and without any 
interference with the surface of the street, have always been re- 
garded as legitimate street uses and within the original dedica- 
tion, the courts have been consistent and held that an abutting 
lot owner could not recover. * 

Prior to the incorporation of the word ‘‘ damaged ”’ into these 
constitutions, judges differed as to whether a steam railroad ina 
street was an additional burden, many of them holding that 
where the fee of the street was in the lot owner there was a tak- 
ing within the meaning of the constitution, but where the fee 
was in the public there was no taking and the injury to the 
abutting lot owner was damnum absque injuria, upon the theory 
that the fee being in the public which authorized the act, the 
legislative grant was a protection. 

Some of the courts, as in Missouri, denied liability, upon the 
ground that the railroad was a proper street use.‘ 

There is, upon principle, no distinction based upon the owner- 
ship of the fee, because wherever that may be, the public inter- 
est in the street is only for all street purposes.® 


1 City of Denver v. Bayer, 7 Colo. 
113; Frankel v. Jackson (Colo.), 30 
Fed. Rep. 398; R. Co. v. Patent (Pa.), 
5 At. Rep. 747; Pa. Rd. Co.’s Ap., 115 
Pa, St. 514; Spencer v. R. Co., 23 W. 
Va. 406; Fox v. R. Co. (W. Va.), 12 
S. E. Rep. 1757; Williams v. R. Co., 
1 Tex. Ap. Civ. Cas. 131; R. Co. v. 
Graves, 1 Tex. Ap. Civ. Cas. 301; R. 
Co. v. Eddins, 60 Tex. 656; R. Co. v. 
Fuller, 63 Tex. 467; R. Co. v. Gold- 
bury, 68 Tex. 685; R. Co. v. Necco 
(Tex.), 15S. W. Rep. 1102; McMahon 
v. R. Co., 41 La. Ann. 827; Gott. 
schalk v. R. Co., 14 Neb. 560; Col. & 
Western R. Co. v. Witherow, 82 Ala. 
190; Weyl v. R. Co., 69 Cal. 202; Stone 


ov. R. Co., 68 Ill. 394; R. Co. v. Fran- 
cis, 70 Ill. 238; R. Co. v. McGinnis, 79 
Ill. 269; R. Co. v. Berg, 10 Ill. Ap. 607. 

2 R. Co. v. Ingalls, 15 Neb. 123; Lake 
Erie & Western R. Co. v. Scott (ill.), 
24.N. E. Rep. 78. 

8 Railroad v. Railroad, 97 Mo. 457; 
Jackson v. R. Co., 41 Fed. Rep. 656; 
but see Osborne v. R. Co., 35 Id. 84; 
8. c. 37 Id. 830. 

4 See cases cited in Lewis on 
Eminent Domain, §§ 110-123; 1 Amer. 
R. R. and Corp. Cas., 47-54; Spencer 
v. R. Co., 23 W. Va. 406. 

5 Spencer v. R. Co., 23 W. Va. 406; 
Barney v. Keokuk, 94 U.S. 340; Trans- 
portation Co. v. Chicago, 99 U. S. 
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Since the property owner, by the original taking for street 
purposes, has been once compensated and must be assumed in 
consideration thereof to have consented to all reasonable and 
proper street uses therein, it is perfectly manifest that whether 
the abutting lot is damaged by the construction of a railroad in 
the street must depend upon whether the railroad is a proper and 
reasonable street use, which as an original proposition it must 
be conceded not to be, yet in those jurisdictions where it has 
been regarded as a proper street use, the only consistent con- 
struction to be placed upon the constitutional provision is that 
adopted in Missouri. 

8. Srreer Rariways. — Street railroads built without an un- 
reasonable change of the surface of the street and properly 
operated have, wherever the question has been suggested, been 
declared not to be such a perversion of the purposes of the 
street as to be a ** damage ”’ to abutting lots.? 

Such a railroad has, upon unanswerable reasoning, frequently 
been held to be a proper and reasonable street use.? 

There can, therefore, be no question as to the correctness of 
the conclusion stated. Whether the road is a street railroad 
within the meaning of this rule in no wise depends upon the 
motive power, but entirely upon the nature of the business and 
its operation, so that it matters not whether the motive power 
be cable, electricity, steam, or animal.? 


635; McQuaid v. R. Co., 18 Or. 237; 


v. R. Co., 20 N. J. Equity, 69; 2 
Fulton v. R. Co., 85 Ky. 640; City of 


Dillon Mun. Corp. (4th Ed.), §§ 722, 


Denver v. Bayer, 7 Colo. 113; Detroit 
City R. Co. v. Mills (Mich.), 48 N. W. 
Rep. 1007; 2 Dillon Mun. Corp. (4th 
Ed.), §$ 698, 703, 704. 

1 Ransom v. Citizens Ry. Co. 
(Mo.), 16 S. W. Rep. 416; Williams v. 
City Elec. St. Ry. Co. (Ark.), 41 Fed. 
Rep. 556; Omaha Horse R. Co. v. Cable 
Tramway Co., 32 Fed. Rep. 727; Lock- 
hart v. Craig St. R. Co. (Pa.), 21 Atl. 
Rep. 26; City of Denver v. Bayer, 7 
Colo. 113; R. Co. v. R. Co., 64 Tex. 
&0. 

2 State ex rel., etc., v. St. R. Co., 
85 Mo. 263; Hinchman v. Horse R. 
Co., 2 C. E. Green (N. J.), 75; R. Co. 


723, and cases cited. 

8 Detroit City R. Co. v. Mills 
(Mich.), 48 N. W. Rep. 1007; Halsey 
v. Rapid Transit, etc., Co. (N. J.), 20 
At). Rep. 859; Williams v. Elec. St. 
Ry. Co. (Ark.), 41 Fed. Rep. 556; 
Newell v. R. Co., 35 Minn. 112; Pelton 
v. R. Co. (Ohio), 22 Week. L. Bul. 67; 
Taggart v. St. Ry. Co. (R. I.), 19 Atl. 
Rep. 326; Briggs v. R. Co., 79 Me. 
563; Thompson on Electricity, § 22; 
contra, East End St. Ry. Co. 
Doyle (Tenn.), 13 S. W. Rep. 936; 
Stanley v. Davenport, 54 Ia. 463; 
Nichols v. R. Co. (Mich.), 49 N. W. 
Rep. 538. 
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But it should be borne in mind that if such railway is placed 
upon an elevated structure or makes a radical change in the sur- 
face of the street substantially equivalent to a change of grade, 
liability exists, because such an unreasonable change cannot be 
said to have been within the contemplation of the original 
owner.! 

9. TELEPHONE AND TELEGRAPH Lives. — A telephone or tele- 
graph line in a street is considered in Missouri a proper street 
use, and hence not a damage to abutting property owners within 
the meaning of the constitution.? 

In Illinois, upon the fanciful theory and distinction that the 
fee of a highway was in the abutting property owner, the court 
held that a telegraph line upon a county highway was a constitu- 
tional damage.* 

Whether the erection of such a line upon a street is such a 
damage must depend, as must all street improvements, upon 
whether it is a proper and reasonable street use. If it is, the 


original dedication or acquisition of the street disposes of the 
question of damage ; if it is not, it is an additional burden. In 


Massachusetts it was held that it was a street use.* 

But the weight of authority is against this view.® 

10. ReasonaBLeE CHANGES AND IMPROVEMENTS IN THE 
Srreets. — Such reasonable and ordinary changes in the surface 
of the street as any property owner ought reasonably to expect 
when dedicating that street to a city are not within the protec- 
tion of the constitution. Authority unites in saying that the 
constitution does not reach improvements of a street in an or- 
dinary and reasonable mode, deemed beneficial to the public, for 
to these the lot owner must be assumed to have assented. It 


1 Sheehy v. K. C. C. R. Co., 94 Mo. 
574; R. Co. v. McCutcheon (Pa.), 7 
Atl. Rep. 146; Belt Line St. R. Co. v. 
Crabtree, 2 Tex. Ap. Civ. Cas. 579. 

2 Julia Bldg. Ass’n v. Bell Tel. Co., 
88 Mo. 258; s.c. in Ct. Ap., 13 Mo. 
Ap. 477; Gay v. Telegraph Co., 12 Mo. 
Ap. 484. 

§ Bd. of Tr. Telegraph Co. v. Bar- 
nett, 107 Il. 507. 


4 Pierce v. Drew, 136 Mass. 75. 

5 West. Un. Tel. Co. v. Williams, 
86 Va. 896; Chesapeake, etc., Tel. Co. 
v. Mackenzie (Md.), 21 Atl. Rep. 690; 
Lewis on Eminent Domain, § 131; 
Elliott on Roads and Streets, 533-6; 2 
Dillon Mun. Corp. (4th Ed.), § 698; 
Thompson on Electricity, § 34, and 
cases cited by these text-writers. 
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only gives protection against those extraordinary changes to 
which, it must be assumed, consent was not given. ! 

This doctrine would relieve a municipality and those acting in 
its right from liability for paving, curbing, building bridges, 
culverts, sewers, and drains, unless some extraordinary change 
should be made in the surface of the street. The doctrine would 
and ought to permit the construction in the streets of a city of 
water pipes, gas lamps and pipes, electric light poles and wires, 
fire plugs, hydrants, water troughs, and the like, because these 
necessarily, at this advanced age, are not only proper but abso- 
lutely essential street uses. The necessity for improvements in 
the cities has led to the holding that the piling of material on a 
sidewalk for a reasonable length of lime, preparatory to the 
reconstruction of a street, is not a damage.? 

Upon the same principle, the necessary obstruction of a street 
for a reasonable length of time in the construction of a street 
railway, or anything else that is a proper street use, ought to be 
within thesame rule. It must beconfessed that one of the most 
difficult questions to determine is as to what a property owner 
ought reasonably to expect, and so in one case it was left to the 
jury to determine as a matter of fact.® 

The difficulty in so determining has led eminent writers to 
sayi— 

‘*It would seem as if practical considerations must in the end 
govern. It would be manifestly absurd that towns and cities 
should be liable whenever they altered a curbstone or leveled a 

11. Orner Cases.—If the purpose of the insertion of the 
word ** damaged ”’ in the constitution was to meet the class of 
cases where legislative authority made it a case of damnum 


1 Julia Bldg. Ass’n v. Tel. Co., 88 


Mo. 258; City of Denver v. Bayer, 7 
Colo. 118; City of Denver v. Vernia, 
8 Colo. 399; Rigney v. City of Chicago, 
102 Ill. 64; City of Montgomery v. 
Townsend, 80 Ala. 489; R. Co. v. 
Witherow, 82 Ala. 190; City of Mont- 
gomery v. Townsend, 84 Ala. 478; R. 
Co. v. R. Co., 64 Tex. 80; Lockhart v. 
Craig St. R. Co. (Pa.), 21 Atl. Rep. 26; 


Sterling’s Appeal, 111 Pa. St. 35; R. 
Co. v. Marchant, 119 Pa. St. 541. 

2 Westliche Post Ass’n v. Allen, 26 
Mo. Ap. 181; see Shepherd v. B. & O. 
R. Co., 130 U. S. 426. 

3 City of Montgomery v. Townsend, 
80 Ala. 489. 

43 Sedgwick on Damages (8th Ed. 
Sedgwick & Beal), § 1124. 
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absque injuria, it must be clear that a correct doctrine was 
adopted in the Pennsylvania cases which hold that damages can- 
not be recovered where an elevated railroad is built and opera- 
ted on the private property of the company, adjoining a street, 
even though the property of the plaintiff abuts on the opposite 
side of such street.! 

Yet in Nebraska, upon the ground that the constitution created 
a new cause of action, the court adopted the extraordinary view 
that, where a railroad was properly built upon its own property, 
but near the property of another, the latter could recover all the 
special damages suffered, including damages for jarring build- 
ings and for casting soot and ashes on the premises.? 

In Texas, damages were allowed for a similar act, but upon 
the ground that at common law such an act, unprotected by leg- 
islative grant, would be actionable —a conclusion that ought to 
have been rejected.* 

The Colorado court and two of the four judges in Alabama, 
refer to the doctrine of the Pennsylvania court with disapproval, 
although the cases in hand really culled forth no such sugges- 
tion.* 

The Nebraska doctrine ignores the right of one to do upon 
his own property as he will, and creates a greater liability upon 
the part of a public concern than would exist where a like injury 
was done by a private individual acting for private purposes. 
The framers of the constitution could not have intended to give 
such extensive rights, or a separate and independent provision 
would have been made. 

In Pennsylvania the constitution was applied to a case where 
the city diverted a stream of water so as to deprive a land owner, 
whose property abutted on the stream, of the use to which he 
had been putting the water for irrigating purposes.® 

The laying of gas pipes upon a country road was, in the same 


1R. Co. v. Lippincott, 116 Pa. St. 
472; R. Co. v. Marchant, 119 Pa. St. 
541. 

2C., K. & N. R. Co. v. Hazel (Neb.), 
42 N. W. Rep. 93; Omaha & N. P. R. 
Co. v. Janecek (Neb.), 46 N. W. Rep. 
476. 


5 Gainesville, etc., R. Co. v. Hall 
(Tex.), 14S. W. Rep. 259. 

4 Town of Longmont v. Parker, 14 
Colo. 386; City Council of Montgom- 
ery v. Maddox, 89 Ala. 181. 

5 City of Reading v. Althouse, 92 
Pa. St. 400. 
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State, declared to be a constitutional damage, though it was said 
that a different rule would exist as to streets and alleys in 
cities.! 

Of course, the uses to which a country highway may be put, 
and such as can be said to have been within the contemplation 
of a party dedicating same, must of necessity be much more re- 
stricted than in the case of a street in a city.? 

Mr. Justice Brewer, while circuit judge, applied the consti- 
tution of Nebraska, where a cable railroad was constructed in a 
street upon which a horse railway was already in operation, in 
such a manner as to interfere with the access of passengers to 
the latter.® 

In West Virginia, where a statute prohibited another ferry 
within halfa mile of one already established, it was held that 
the statute would include a toll bridge as well as a ferry, and 
that any diminution in the value by the establishment thereof 
was protected by the constitution. 

A railroad was constructed along the bank of a stream which 
supplied a plaintiff’s mill-pond and water-power below. The 
company cut down and removed timber upon its own land, 
in consequence of which the sand composing the soil of the land 
washed down into the stream and was deposited in the mill-pond, 
clogging plaintiff's water-wheel and diminishing the retaining 
capacity of his reservoir. The Texas court held this not to be a 
damage protected by the constitution.® 

It is certain that every inconvenience, even though caused by 
public use, is not protected. The sounding of bells and 
whistles, as well as noise from the movement of trains, will 
occur wherever railroads are operated, just as like annoyances 
come from private manufactories. There are inconveniences 
about a city life which — 

‘¢ Must be endured by individuals for the public good. Other- 


1 Sterling’s Appeal, 111 Pa. St. 35; Tramway Co., 30 Fed. Rep. 324; 
Lockhart v. Craig St. R. Co. (Pa.),21 Omaha Horse R. Co. v. Cable Tram- 
Atl. Rep. 26. way Co., 32 Fed. Rep. 727. 

2Chesapeake, etc., Tel. Co. v. * Mason v. Harper’s Ferry Bridge 
Mackenzie (Md.), 21 Atl. Rep. 690. Co., 17 W. Va. 396. 

3Qmaha Horse R. Co. v. Cable 5 R. Co. v. Meadows, 73 Tex. 32. 
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wise we would have an Utopia, where the whistle of the loco- 
motive, the hum and ring of the hammer are never heard.’ } 

As put by Lord Justice James: — 

«* If some picturesque haven opens its arms to invite the com- 
merce of the world, it is not for this court to forbid the embrace, 
although the fruit of it should be the sights and sounds and 
smells of a common seaport and ship-buildingtown, which would 
drive the Dryads and their masters from their ancient solitudes.’’? 

12. Tue Damaces Must BE SreciaL.— The courts seem to 
agree that the damages must be such as are special to the party 
complaining, as distinguished from general to the public at 
large.® 

The difficulty, however, is in ascertaining just what is meant 
by aspecial damage. Thus, in Illinois, the rule was applied to, 
and damages allowed for the building of a viaduct on a side 
street connected with that upon which the plaintiff's property 
fronted, though at a distance of 220 feet from the front thereof ; 
but it must be confessed that the facts as to the interference 
with the access were peculiar.‘ 

A similar doctrine was applied in England where the facts as 
to the interference were also peculiar.® 

In Missouri, damages were refused where a street was ob- 
structed at distances from the front of plaintiff's property, vary- 
ing from: 125 to 500 feet, and there were other means of access.° 

In one of these cases, however, it is conceded that there may 
be cases for recovery where the obstruction is not in that part of 


1 Paxson, J., in R. Co. v. Marchant, 
119 Pa, St. 541. 


Reardon v. San Francisco, 66 Cal. 
492; Hogan v. R. Co., 71 Cal. 83. 


2 Salvin v. North Brancepeth Coal 
Co., L. R. 9 Ch. Ap. 705. 

8 City of East St. Louis v. O’Flynn, 
119 Ill. 200; Rude v. City of St. Louis, 
93 Mo. 408; Jackson v. R. Co., 41 Fed. 
Rep. 656; Spencer v. R. Co., 23 W. 
Va. 406; City of Denver v. Vernia, 8 
Colo. 399; Omaha Horse R. Co. v. 
Cable Tramway Co., 32 Fed. Rep. 727; 
R. Co. v. Janecek (Neb.), 46 N. W. 
Rep. 478; R. Co. v. Eddins, 60 Tex. 
656; R. Co. v. Fuller, 73 Tex. 467; 

VOL. XXV. 


4 Rigney v. Chicago, 102 Ill. 64. 

5 McCarthy v. Metropolitan Board 
of Works, L. R. 7 C. P. 508 — aff'd in 
Exch. Chamber L. R. 8 C. P. 191— 
aff'd in House of Lords L. R. 7 Eng. 
& Irish App. 243; Caledonia Ry. 
Co. v. Walker’s Trustees, 7 Ap. Cas. 
259. 

® Rude v. City of St. Louis, 93 Mo. 
408; Fairchild v. City of St. Louis, 97 
Mo. 85: Canman v. City of St. Louis, 
97 Mo. 92. 
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the street upon which the property abuts ; as, for instance, where 
the property is not upon the street, but connects with it by a 
private way, in which case an obstruction of the private way 
would be an infringement of a private right.’ 

So, in Illinois, a vacation of a street three and one-half blocks 
away, and the removal of a public building therefrom, was held 
not to create a cause of action under the constitution.? 

The same doctrine was applied where there was a vacation of 
a street which did not interfere with access to the property of the 
complaining party, even though the vacation was for the purpose 
of granting the use of the property to a railroad.® 

It has been said that the building of a jail or police station in 
the vicinity of property of complaining parties is not within the 
provision.* 

A free road might be opened near to and in such a manner as 
to injure the trade of a toll road having no exclusive rights; the 
opening of new streets draws travel from old streets ; the grant- 
ing of a new street car franchise injures the business of a line in 
operation upon an adjoining street; travel is interrupted at 
times; when railroads cross the public highway within the limits 
of thickly populated cities, there are delays incident to the 
opening and closing of gates at crossings; the building of a city 
hospital in the residence portion of a city, or the removal of a 
public institution from the midst of a business center may lessen 
the value of adjoining property; any of these things may dam- 
age property, yet none of them ought to create a cause of action. 

13. Tests Apoprep.— Many of the courts have adopted, as a 
test, this: The constitution gives a right of recovery for prop- 
perty damaged for public use where, but for the legislative au- 


thority to do the act, a cause of action would exist at common 
law.5 


1 Rude v. City of St. Louis, 93 Mo. 
408, 415. 

2City of Chicago v. Union Bldg. 
Ass’n, 102 Ill. 379. 

3 City of E. St. Louis v. O'Flynn, 
119 Ill. 200. 

4 Lewis on Eminent Domain, § 236; 
Rigney v. Chicago, 102 Ill. 64. 

6 Rigney v. Chicago, 102 Ill, 64; 
Chicago v. Union Bidg. Ass’n, 102 Ill, 


379; Spencer v. R. Co., 23 W. Va. 406; 
Edmundson v. R, Co., 111 Pa. St. 316; 
R. Co. v. Lippincott, 116 Pa. St. 472; 
R. Co. v. Marchant, 119 Pa. St. 541; 
R. Co. v. Walsh, 124 Pa. St. 544; 
Rude v. St. Louis, 93 Mo. 408; Ry. Co. 
». Meadows, 73 Tex. 32; Gainesville, 
etc., R. Co. v. Hall (Tex.), 14 S. W. 
Rep. 259. 
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This is the rule which has been repeatedly enforced in England 
and is now the settled construction of the English acts referred 
to, though not without some vigorous expressions to the con- 
trary.} 

This test has been arbitrarily rejected in California, Colorado, 
and Nebraska, and by two of the four judges in Alabama, with 
the mere statement that the constitution created a new cause of 
action.? 

An eminent text-writer has given as a guide that the constitu- 
tion meets the case of ** any damage to property produced by 
an interference with the right, either public or private, which the 
owner or occupier is entitled to make use of in connection with 
the property, and the loss or impairment of which renders the 
property less valuable.’’* 

This, closely considered, is merely a more general statement 
of the ** common law ”’ test, for if there is an interference with 
a legal right connected with property, the common law would 
probably give a cause of action for any such interference, except 
in cases of a public work done by legislative authority; and an 
examination of the English cases, from which the author seems to 
deduce his rule, will show that the judges suggesting the thought 
either made their statements with that understanding, or as 
expressing a condition to the right of recovery, in addition to 
the test generally adopted in that country. 

Mr. Justice Brewer, while circuit judge, said :— 

‘‘It is futile to attempt a general answer, or to lay down a 
rule to determine all cases. One proposition may be affirthed: 
Whenever a proposed public use causes to property, no part of 
which is taken, an injury of such a character as, if it accrued 
when a portion of the property was taken, would form a proper 
element of the damages to the part not taken, there is a damage 


13 Sedgwick on Damages (8th 


Ed.), §§ 1088-1090; McCarthy v. Met- 
ropolitan Board of Works, L. R. 7 C. 
P. 508 — aff'd in Exch. Chamber L. R. 
8 C. P. 191 —aff’d in House of Lords 
L. R. 7 Eng. & Irish App. 243; Cale- 
donia R. Co. v. Waiker’s Trustees, 7 
Ap. Cas. 259. 


2 Reardon v. San Francisco, 66 Cal. 
492; City of Denver v. Bayer, 7 Colo. 
113; Harmon v. City of Omaha, 17 
Neb. 550; City of Omaha v. Kramer, 
25 Neb. 493; City Council of Mont- 
gomery v. Maddox, 89 Ala. 181. 

3 Lewis on Eminent Domain, § 235. 
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within the scope and protection of this constitutional provision 
entitling the owner to compensation. ’’ } 

If the learned jurist meant by this that in every case where 
the injury was of the character described by him a right of 
recovery would exist under the constitution, the proposition can- 
not be conceded.* But, as he was only discussing the measure of 
damages, after having before decided that there was a cause of 
action, his expression should be limited to the subject then in 
hand. 

14. Conctupinc Remarxks.—So far as concerns the particular 
facts of each decided case, with the exception of some of the 
Nebraska eases, it is certain that a recovery has never been per- 
mitted except where the same court would have held that had an 
individual in a private work committed a like injury, there 
would have been liability. A close examination of the books 
must lead to the conviction that a general rule, strictly adhered 
to, ought to solve every case, and such a rule might be thus 
formulated :— 

The word ‘* damaged ”’ in the constitution gives a right of 
recovery whenever, by a public work, a damage is done to 
property, produced by an interference with a right which the 
owner or occupier is entitled to make use of in connection with 
it, and the loss or impairment of which renders the property less 
valuable, and where, but for the legislative authority to do the 
act, there would be liability under general principles of the law 
in existence at the time, provided, that compensation has neither 
been made nor waived. 

Such a test is believed to rest upon a solid foundation, for 
these reasons :— 

1. It gives effect to a cardinal rule of construction by ascer- 
taining the mischief intended to be remedied ; to wit: Corpora- 
tions, under the guise of a public purpose, were authorized by 

law to do certain acts, which, by reason of the authority, were 
damnum absque injuria. The intention was to strike out the 
authority of law as a protection to the act. This done, it left 
the party injured with the same cause of action he would have 


1 Omaha Horse R. Co. v. Cable Tramway Co., 32 Fed. Rep. 727, 734. 
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had under the general principles of the law had an individual 
committed the wrong while engaged in a private work. Its 
rejection gives a higher right than would exist as against an 
individual, which was never contemplated, as is apparent from 
the use of the word ‘+ damaged ”’ in connection with the expres- 
sion ‘* taken for public use.”’ 

2. It accords with the rule that the damages must be peculiar 
and special as distinguished from those general and common to 
the public, because in an action against one engaged in a private 
work the injured party would be so confined. 

3. There is no conflict with this test and the rule which 
allows a reasonable, ordinary, and proper use of the high- 
way or street, as has sometimes been supposed, because 
such rule goes upon the theory that the compensation originally 
made when the street was opened, or waived by the act of dedi- 
cation, covered everything that the property owner ought to 
reasonably anticipate. Like all other common law claims, if 
once satisfied, the cause of action is extinguished. 


Frank HaGEerMan. 
Kansas City, Mo. 
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THE LAW OF THE UNITED STATES SUPREME COURT 
AS TO CAPITAL STOCK NOT FULLY PAID. 


That the Supreme Court of the United States is conscious 
that it may have erred in some of its positions as to liabilities 
arising out of corporate stock issued for less than par value, 
seems to be confessed in the opinion of the court in Handley v. 
Stutz.'. Mr. Justice Brown, after saying that the precise ques- 
tion there discussed has never been directly raised in that court, 
adds: ** We are not, consequently, embarrassed by any pre- 
vious decisions on this point.’’ And a suspicion of conscious 
humor in the use of the word ‘* embarrassed ’”’ arises, when in 
this connection is read the opinion of the same judge, sitting in 
the Circuit Court some years ago, in the case of Flinn v. Bag- 
ley,? in which, while yielding to the authority of the Supreme 
Court, as he understood its decisions in the Upton cases, he 
more than suggested that it had strayed from the path of reason 
and justice. 

Flinn v. Bagley presented this question: Whether the de- 
fendants who, finding a company embarrassed for want of 
funds, took and paid for its new stock at what it was really 
worth, but at two-thirds of the par value, could be held to pay, 
for the benefit of creditors, the difference between the price 
paid and par. The principal question in Handley v. Stutz was: 
Whether defendants, who had taken from a corporation, whose 
capital was impaired, its bonds at par with a bonus of stock, 
should pay the par value of the stock for the benefit of creditors. 
The two cases thus presented substantially the same question. 
In Flinn v. Bagley Judge Brown held that the defendants must 
pay, regarding it as a hardship, but one from which he saw ‘ no 
way of relieving them consistent with the views of the Supreme 
Court in Hawley v. Upton.’’ But ten years later, speaking 
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for the Supreme Court, he gives a contrary answer to the same 
question. And yt Hawley v. Upton has not been confessedly re- 
versed or qualitied. Was Judge Brown wrong in his reading of 
Hawley v. Upton? If so, he has had a worthy host of compan- 
ions in his error. Or has the Supreme Court really changed its 
opinion? If it has, it does not, and perhaps will not, clearly 
tell us so. 

The case of Sawyer v. Hoag,! established the doctrine that, 
for the benefit of creditors, subscribers to stock might be re- 
quired to pay the unpaid balance on their stock, though the 
corporation had undertaken to discharge them from such obli- 
gation. And the theory of this decision and others which have 
followed it is that, as was first announced by Judge Story in 
Wood v. Dummer,’ the capital stock of a corporation is a 
trust fund for the protection of creditors. It should be noted 
that in Wood v. Dummer the trust was held to attach to prop- 
erty in which subscriptions paid had been invested; in other 
words this theory was not originally announced with respect to 
unpaid subscriptions, but being first applied to the tangible 
property making up the capital, was afterwards logically applied 
to unpaid subscriptions as being equally property of the corpor- 
ation, and even more clearly, perhaps, part of its capital. The 
reasoning is: That which a corporation holds as its capital stock 
is that which is held out to the world as a reliance for those who 
deal with it, in lieu of the unlimited personal liability of the 
associates ina partnership or unincorporated association; the 
corporation is therefore not at liberty to do what it pleases with 
it; it is a trust fund; and the unpaid subscriptions are as much 
a part of that fund as the money and property representing the 
paid-up portion of the capital stock, so that the corporation can 
no more release the obligation of the former than give away the 
latter to the injury of creditors. 

To regard a subscription unpaid, that is, a promise to pay, as 
property charged with the trust, was clearly right. Nor would 
any one question that if one took, or agreed to take, stock from 
a corporation without express agreement defining the obligations 
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so assumed, an agreement to pay the par value of the stock 
should be implied. But in Hawley v. Upton, the decision being 
understood as Judge Brown understood it in Flinn v. Bagley, 
the Supreme Court went far beyond this. They implied an 
agreement contrary to the intention of the parties, and treated 
the obligation thus retroactively created by the court as charged 
with the trust for creditors. What, under the previous decis- 
ions, had been implied was an obligation to the corporation, a 
money obligation to it as among the assets of the corporation. 
The trust was held to attach only to what ¢he corporation had 
acquired, and upon its acquisition thereof. It attached to is 
property representing its capital, whether tangible property or 
promises to pay, and affected the power of the corporation to 
dispose of it. It was the prime essential that the property, 
whatever its nature, should have been acquired by the corpora- 
tion, that, if it consisted of promises to pay, such promises must 
have existed — necessarily by the voluntary act of the promis- 
sor —in favor of the corporation. In Hawley v. Upton, it 
seems to be held in effect that to take stock at less than par is 
illegal, and that though that is the only agreement in fact made, 
the court will — not set aside that agreement — but declare an 
agreement which was not made, and then apply to the obligations 
of such fictitious agreement the trust which attaches to property 
actually held by the corporation as its capital stock. 

The nature of the new departure in Hawley v. Upton is no- 
where, perhaps, more clearly shown than in the opinion in Flinn 
v. Bagley, which starts out as follows: — 

‘* That the capital stock of a corporation is a trust fund for 
the payment of its debts, and that the law implies a promise by 
the subscribers to pay its par value * * whencalled for, and 
that no subsequent release of their original contract or subscrip- 
tion by the corporation will avail against the claims of its creditors, 
are propositions too clearly established to admit of question. 
But whether a court can not only compel a subscriber to live up to 
a bargain he has made, but can make another bargain for him, 
and compel him to live up to that, is a different question.’’ The 
principle that «* Where there is an express contract the law will 
not permit one to be implied,’’ is referred to, and several En- 
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glish cases in point are cited; and Judge Brown says: ‘* These 
cases appear to be decisive in favor of the position assumed by 
the defendants here.’’ But then he takes up the Upton cases, 
particularly Hawley v. Upton. He says: **[ have sought to 
find a tenable ground upon which to base a distinction between 
this case (Hawley v. Upton) and the one under consideration, 
but it seems to me that there is no substantial difference between 
them * * * In legal effect both are agreements to take 
stock and pay therefor only a percentage of its par value.” 
And so he decides, under constraint of the authority of the 
Supreme Court, but manifestly against his independent judg- 
ment, that the defendants must perform an agreement which, 
confessedly, they did not make. 

The opinion ef Judge Brown in Handley v. Stutz certainly 
seems to show that he should not have been thus diverted from 
rendering in Flinn v. Bagley the judgment which in his own 
opinion justice required, and if the question already stated had 
been the only one decided in Handley v. Stutz it might reason- 
ably be thought that the Supreme Court meant tacitly to reverse 
Hawley v. Upton and accept the reasoning of Judge Brown in 
1881, to the effect that there being in fact no agreemeut to pay 
the full par value for stock, the court may not make such an 
agreement for the parties and compel them to live up to it; that 
the trust can attach to an agreement to pay for stock only when 
such an agreement has actually been made. 

But — fortunately, with a view to a correct understanding of 
the present position of the Supreme Court — another question 
was presented at the sametime. In conection with the issue 
of stock as a bonus with bonds, apparently as part of the same 
plan, and with a purpose at once obvious and reasonable, stock 
was distributed among the stockholders, without any payment or 
expectation or intention of payment therefor, and the liability of 
the defendants who took this stock was also considered. Good 
faith was conceded, and there was no question that it was under- 
stood that nothing should ever be paid on this stock, and yet the 
court maintains the liability of these defendants. 

While the doctrine of Hawley v. Upton would thus seem to be 
confirmed, a limitation of that doctrine seems to be intended. In 
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that part of the opinion which concerns the bonus stock much 
stress is laid upon the fact that this was not stock issued by 
a corporation at the beginning, but that it was issued when 
the corporation was a ‘* going concern’’ embarrassed for 
want of funds. The thought that perhaps the Court 
meant to hold that the doctrine of Hawley v. Upton has 
no application to stock issued by an embarrassed ‘ going 
concern,’” must be dismissed, because of the decision with 
respect to the distributed stock. But the point upon which 
the reasoning as to the bonus stock turns is, that the fair 
value of $1,000 of bonds and $1,000 of stock of such a ** going 
concern ’’ may be no more than $1,000. And the resulting modi- 
fication of the Hawley v. Upton doctrine would seem to be that 
when stock is issued by a going concern, the agreement which 
the courts will infer, against the facts, is to pay not the par 
value but the fair value. If the decision as to the distributed 
stock were more definite, all doubt upon this point would be 
solved. For the lower court had held the defendants liable for 
the par value of this stock. But the Supreme Court does not say 
that this was right, nor does it say that there was any error in it. 
As to the defendants who took this stock, it is said that ‘* it is dif- 
ficult to see why they should not be called upon to respond for 
their value ;’’ and without any very clear indication, except from 
the logic of the other branch of the case, as to whether this 
means par value or fair value, the case is sent back for further 
proceedings in accordance with the opinion. And so perhaps 
this modification of the doctrine of Hawley v. Upton cannot be 
regarded as settled until after such further proceedings the case 
shall reach the Supreme Court again or the question shall other- 
wise be directly presented to it. 

The general principle that, in respect to corporate stock, **a 
court can not only compel a subscriber to live up to a bargain he 
has made, but can make another bargain for him and compel 
him to live up to that’’ seems, then, to be established in the 
Supreme Court. Originally, it appeared that the bargain should 
be to make good the full par value of the stock —a rule which at 
least has the merit of simplicity. But now it seems that in the 
case of a ‘* going concern’’ the imaginary bargain should be 
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only to make good the fair value. And yet he who should have 
made such a bargain without at the time fixing such fair value, 
would be regarded as careless in the extreme. In the cases to 
which this rule applies, it must, in the nature of things, be 
almost impossible to determine, when the time comes for such 
determination, what the stock was fairly worth when taken. 
And is it the actual value, as shown by the subsequent develop- 
ments, or the market value? If the fiction of an implied agree- 
ment is adhered to, it would seem to be proper to take the 
market value as the basis of liability. But even market value, in 
cases to which the rule is apt to be applied, is not easy to 
determine. In Handley v. Stutz, the market value of the 
stock before the increase was, according to the opinion of the 
lower court, from 33 to 50 cents on the dollar. How is the 
court to decide with any approach to certainty what price it 
ought to be assumed that the stockholders agreed to pay? It 
must, it is supposed, take into account the increase of stock by 
the issue of the $50,000 bonus stock, and also the creation of a 
bonded debt for all the money which came in. And a decision 
must be reached consistent with the position that $1,000 of bends 
and $1,000 of stock were fairly worth only $1,000. A Chinese 
puzzle would seem to be easy compared with the problem which 
the court must solve in the further proceedings in accordance 
with the opinion of the Supreme Court. And when it appears 
that there is so much difficulty in deciding what bargain ought 
to be made by the courts, does not the thought naturally arise, 
that perhaps the court has erred in undertaking to make such 
bargains at all? 

There is a further point decided in Handley v. Stutz, which it 
is important to notice. It is put in these words: ** We have no 
doubt the learned circuit judge held correctly that it was only 
subsequent creditors who were entitled to enforce their claims 
against these stockholders, since it is only they who could, by any 
legal presumption, have trusted the company upon the faith of the 
increased stock.’’ It seems, then, that the court makes a bargain 
for the parties because creditors are presumed to have thought 
that such a bargain had been made. Is the presumption absolute, 
or may the defendants escape the bargain as to any particular 
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creditor by showing that he knew the facts? And why should 
there be any presumption at all? If equity demands that a bar- 
gain be assumed, contrary to the facts, upon the ground that 
creditors have relied upon the existence of such a bargain, what 
principle requires that such reliance be presumed? Why should 
it not be proved as in other cases of equitable estoppel ? 

The rule of Hawley v. Upton seems to grow more and more 
complex as it is developed. The court is embarrassed in apply- 
ing it to new cases as they arise. Do not these facts naturally 
suggest the questions: Whether the rule is not erreneous, and 
whether the Supreme Court might not better retrace its steps 
and accept the logic of the opinion of Judge Brown in Flinn v, 
Bagley, of the English cases cited therein, and of the Court of 
Appeals of New York in Christenson v. Eno?* 


Tuomas THACHER. 
New 
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+ * * * * * * * * * * 

Codes substantially are of three kinds: — 

First. The classification of statutes of force systematically 
arranged, according to subject-matter, without amendment, altera- 
tion or interpolation of new law, the only change being in the 
correction of errors of expression, repetitions, superfluities, and 
contradictions, compressed in as small a space as possible, which, 
when done, will leave the laws in letter and spirit just as they 
were. 

Second. The same as the first in form, but going further 
and making such amendments as are deemed necessary to har- 
monize snd perfect the existing system. 

Third. To take a yet greater latitude, and without changing 
the existing system of laws to add new laws, and to repeal old 
laws, both in harmony with it, so that the Code will meet present 
exigencies, and so far as possible provide for the future; and 
this is real codification. 

To these three may be added a fourth, which have been pro- 
posed by many Solons of modern times. This is to disregard 
at will existing laws, and make a system substantially new, evolved 
from the brain and conscience of the author, being such as he 
thinks will be best and wisest for the State. This latter is wholly 
impracticable, even visionary, because the laws to govern a peo- 
ple should be such as time and experience have produced, and 
have proven necessary and useful. 

The Code of Georgia answers the description of the third kind, 


1 Part of an address delivered be- 


fore the Georgia Bar Association at 
Augusta, May 15,1890, by Hon. Richard 
H. Clark, one of the authors of that 
code. Judge Clark has served on the 
bench of the Georgia courts for almost 


eighteen consecutive years. He is 
now serving a term on the Circuit 
bench. He was admitted to the Bar in 
1844, at the age of nineteen, and has 
been continuously, since that time, a 
practicing lawyer or judge in office. 
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and is the only Code in the United States which fulfills the defi- 
nition, It changed or repealed existing Jaws, and it made new 
laws. Beyond this, it has a feature no other Code has. It has 
codified the common and statute law of England of force in 
Georgia, so as to give it the form and force of new statute law; 
and has done the same with the established principles of equity. 
The commissioners made free use of the powers granted them 
by the law of their creation. The design of the Code was a bold 
one, and the execution was on the same line. 

It has proven fortunate for the State that, by it, legislation 
necessary to perfect her political and judicial system has been 
secured which, if done gradually, would not even now be done, 
and perhaps never. Under this change of laws, making up of 
new laws, and repealing of old laws, there was a grave constitu- 
tional question, but fortunately, before it was made, the Code was 
adopted by the Constitutions of 1861, then of ’68, and repeated 
by the Constitution of ’77. At the time of the law providing for 
a Code, there were but few Codes in the United States. As I 
remember five in number —those of Virginia, Alabama, Ten- 
nessee, California and Louisiana. Codes were not popular. 
Codes were deemed impracticable, to a particular extent im- 
possible. Georgia had been a State nearly a century, and had 
not felt the need of aCode. Prince’s digest of 1837, succeeded 
by Cobb’s of 1850, seemed all that was necessary, and when the 
legislature of 1858 made provision for a Code, and a Code that 
would be such an innovation, the whole State was surprised. 
Indeed the legislature was itself taken by surprise. The history 
of it is this: George A. Gordon was a member of the House from 
Chatham. He was a young lawyer, aged only twenty-eight 
years. He had married in Huntsville, Ala., and of course made 
visits to that place. There he intermingled with many of the 
best lawyers in that State. He heard them extol the Code of 
Alabama, adopted in 1852. He examined and fell in love with 
the Alabama Code, particularly with its plan and style. He 
determined Georgia snould, if he could accomplish it, have a 
Code on the plan of the Alabama. He went further. He con- 
ceived the idea of embracing a codification of the common law 
of force in Georgia. In pursuance of this purpose, you will find 
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by reference to the House Journal of 1858, that on November 
29th, among other bills introduced by Mr. Gordon, of Chatham, 
was one to provide for the codification of the laws of Georgia. 
By that bill the prospective Code was to be on the plan of the 
Alabama Code, ‘‘ which should, as near as practicable, embrace, 
in a condensed form, the laws of Georgia, whether derived from 
the common law, the constitutions, the statutes of the State, the 
decisions of the Supreme Court, or the statutes of England in 
force in the State.’’ The law also prescribed that the legislature 
was to elect three commissioners to execute the work. It is 
manifest from this statement that the design of the Code, includ- 
ing the feature that distinguishes it from other Codes, originated 
with Mr. Gordon. There is some doubt as to who is the author 
of our Judiciary Act of 1799, that then distinguished Georgia 
from her sister States mainly by abolishing special pleading, but 
there is no doubt that George A. Gordon was the originator of 
the Code of Georgia, and that his efforts and influence secured 
the law requiring it. This, together with the success of the 
Code, makes a brief reference to his history appropriate. He 
was the oldest son of Wm. W. Gordon, of Savannah, a distin- 
guished lawyer of that city, prominent officially in city, county 
and State affairs, the first president of the Central Railroad and 
Banking Company, and who died as far back as 1842, and to 
whose memory a monument was erected in Savannah. He 
(George) was born September 27th, 1830, and admitted to the 
bar January 19th, 1852. He has been a member of both the 
Senate and House. In the war ‘ between the States’’ he was 
colonel of the 63d Georgia Regiment. He served around 
Savannah until March, 1864, when his regiment was transferred 
with Mercer’s brigade to General Johnston’s army at Dalton; 
while at Kennesaw he contracted typhoid fever, from the effects 
of which he never fully recovered. In 1865 he moved to Hunts- 
ville, Ala., and gradually declined from disease contracted during 
the war until he died in 1872. 

I had the pleasure of his personal acquaintance. Like his father 
he had a superior mind and well adapted to law, — was practical 
and useful; and in his appearance and manners was a fine speci- 
men of the thoroughbred gentleman of the tide-water region of 
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Georgia and the Carolinas. He was an older brother of the 
present member of the house of that name, from Chatham 
county. He is the grandson of Ambrose Gordon, a captain in the 
cavalry regiment commanded by Col. Wm. Washington, in the 
army of General Greene. After the revolution he settled in 
Augusta, Ga. From there moved to Savannah, where he died 
in 1804, but his remains were taken for interment back to 
Augusta. 

The legislature elected as the Code commissioners Iverson 
L. Harris, David Irwin and Herschel V. Johnson. Judge Harris 
and ex-Governor Johnson declined to accept, which left Judge 
Irwin the sole commissioner. They declined, because they did 
not believe that it was possible to successfully codify the common 
law, and if so, the time presented was too short. The legislature 
had adjourned, and as the work was to be completed in two 
years, the then governor, now United States Senator Brown, had 
to appoint, and was much embarrassed in the selection of proper 
persons. Not but that there were many Georgians competent for 
the common routine of the work, but where could one be found 
who had the ready learning and ability to.codify the common law? 
After careful inquiry and investigation, he concluded there were 
but two men in the State equipped for the work. These were 
John C. Nicoll, of Savannah, Judge of the Federal Court, and 
Thomas R. R. Cobb, of Athens. Between the two, he thought it 
better to tender the appointment to Mr. Cobb. He accepted. 
Without my knowledge a few friends presented my name to the 
governor, and I was appointed to fill the remaining vacancy. 
The acceptance by Mr. Cobb at once gave confidence in the suc- 
cess of the enterprise. He had had a thorough education, both 
as a scholar and a lawyer. He had large experience in the prac- 
tice, and was Professor in the Lumpkin Law School attached to 
the State University. He had lectured to the students on every 
branch of law, and to crown the whole he was gifted with one of 
the brightest and strongest of intellects, supported by a physical 
strength scarcely surpassed. 

The commissioners soon met at Atlanta, to agree upon the 
method of proceeding, and entered vigorously and sincerely upon 
the work. We parceled it between us in this way: To myself 
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was assigned part Ist, ‘* the Political and Public Organization of 
the State.’ To Mr. Cobb, 2d and 4th parts, ‘* the Civil Code”’ 
and the ** Penal Laws,’’ and to Judge Irwin the 3d part, ** the 
Code of Practice.’? The general preliminary provisions were 
made after the other parts were completed, and is the work of Mr. 
Cobb, amended and added to by the other commissioners. As 
each commissioner finished a title, he had two copies made and 
sent to each of the others, so each could examine the work of 
each, to be prepared with suggestions of changes when we met to 
pass upon the whole work. This making the first draft, and then 
two copies, was very laborious, and I had to employ an assistant 
to make the copies as I proceeded, so that when I had finished 
the original the copies were also done. We had no short-hand 
or type-writing then, and every word had to be written in full 
and with the pen. Of the two years allowed, I devoted at least 
one year in all exclusively to the Code, but it was not consecu- 
tively done, except for three orfour months atatime. When we 
had finished, in August, 1860, we met again at Atlanta, and went 
through the whole work, section at a time. By working from 
eight till one, and from two to seven, and from eight to ten or 
eleven, or as long as we could, we finished by twelve o’ clock Sat- 
urday night, having begun Monday morning. It was working 
more hours per day for several days than I have ever done before 
or since. Mr. Cobb seemed not in the least fatigued, but Judge 
Irwin on Thursday said he could not appear at night any more, 
and if we insisted on meeting then we would have to go on without 
him. Mr. Cobb had an engagement the next Monday that could 
not be postponed, and we had to proceed, for the engagements 
of each of us were such as to make another meeting, before the 
committee of legislature would assemble the following October, 
impracticable. 

As I said, we finished at twelve Saturday night, and I do not 
think that before or since I was ever so wearied mentally. Mr. 
Cobb seemed as fresh as on the morning we started. We conversed 
on the difference in our conditions, and he told me he had never 
felt weariness from mental labor; and no matter what engaged 
his mind, in five minutes after retiring at night he was asleep, 
that he carried no thought or trouble to bed with him, and that 
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whenever he chose he could close his mind like shutting a book. 
Ie said before he slept that night he had to draw a short bill in 
equity to save the return day of a court in his circuit. He was 
the most perfect specimen of ‘*a sound mind in a sound body”’ 
I have ever seen. He expressed to me regret that he could not 
perfect his manuscript by erasing and interlining asI did. I 
told him the reason was he got it right the first time. His man- 
uscript was almost without erasure or alteration. Another pe- 
culiarity of it was he used only two punctuation marks, the dash 
and the period. The dash did the duty of comma, colon and 
semicolon. I said we met at Atlanta; shall I omit to say where? 
It was at the Atlanta hotel, Dr. Joseph Thompson, host and 
proprietor. The doctor extended to us all the hospitality and 
courtesy possible. Now he, as well as Judge Irwin and General 
Cobb, ‘* have passed over the river;’’ and even the dear old hotel, 
the second home of so many Georgians, was destroyed by the 
general conflagration which followed the order of General Sher- 
man. 

It will be remembered that the law required the commis- 
sioners to adopt as a model the Alabama Code of 1852. Alabama 
is the daughter of Georgia. All her territory was derived from 
Georgia. Georgia furnished much of her early population, and 
especially some of her leading statesmen. Wm. Wyatt Bibb, 
commonly called Dr. Bibb, was her first and only territorial gov- 
ernor, and the first governor of the State. Chas. Tait was her 
first judge of the United States Court, and Jno. A. Cuthbert one 
of her State judges. John A. Campbell and Daniel Chandler 
were among her most eminent lawyers. At ¢his day some of her 
highest officials are native Georgians. Her United States Sen- 
ator Pugh and Chief Justice of her Supreme Court, Clopton, are 
natives of Georgia. The original Bibbs, Gilmers, McGeehees, 
Gindrats and others went there from Georgia. In the early his- 
tory of the State there were much talent and enterprise soon de- 
veloped. Her judiciary at once became famous. ‘The reports of 
her Supreme Court were recognized authority in all the States, 
and of the highest repute in Georgia. It is not surprising then 
that she was so much in advance of Georgia in having a Code of 
her own, and that Georgia adopted it as a model of hers. Her 
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codifiers were John J. Ormond, Arthur P. Bagby and George 
Golthwaite. All are now dead, and each is entitled to at least a 
brief notice. 

Judge Ormond was elected to the bench of the Supreme Court 
about 1837. He continued in that office until his resignation in 
1848. He resumed the practice of law at Tuscaloosa, and there 
died in 1865. 

Arthur P. Bagby came to Alabama from Virginia when she 
was yet aterritory. In 1837 he was a member of the legislature. 
In 1841 he was appointed to fill a vacancy in the United States 
Senate, and elected for a full term from 1843 to 1849. In 1848, 
while a member of the Senate, he was appointed by President 
Polk Minister to Russia. Upon the election of General Taylor to 
the Presidency, he resigned his mission, came home, and fixed 
his residence in Montgomery, where he died in 1858, not yet 
sixty years of age. He had a magnificent personal presence and, 
us United States Senator, attracted the attention of all visitors. 

Geo. Golthwaite was a native of Boston, educated at West 
Point, and came to Montgomery in 1830, elected to circuit court 
bench in 1843, and to Supreme Court bench in 1851. He served 
there a few years, and then retired to the practice of law in 
Montgomery. He held no political office before the war, but, in 
1870, was elected to the United States Senate. While there 
his health gave way, which impaired his usefulness. He died in 
Tuscaloosa while undergoing medical treatment. 

The present Code of Alabama was adopted only a few years 
back —1886. The revisers were Robt. C. Brickell, Peter Hamil- 
ton and John P. Hamilton. It is in two volumes — one the Civil 
the other the Criminal Code. The comparison of these with the 
Code of 1852 will impress one with the accumulation of laws 
from the developments of thirty-four years. It will also suggest 
the necessity of separating the Codes when the whole body of 
laws becomes so voluminous. Our Code is already too ponder- 
ous. That necessity has been partially met by Judge Hopkins’ 
admirable penal Code annotated. It is of invaluable assistance to 
the bench and bar, and I frequently have occasion to feel my 
gratitude to its able and laborious author. When our Code is 
again revised it will be advisable to adopt that, with the neces- 
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sary additions and citations, as the Penal Code of the State, thus 
eliminating the penal laws from the general Code, and thus 
avoiding the large and cumbrous volume our next Code must be 
unless that is done. The utility of it will be manifest by an ex- 
amination of the present Cod« of Alabama in éwo volumes. 

The next meeting of our commission was at Milledgeville in 
October of same year, before the joint committee of the legisla- 
ture to examine and report uponthe Code. This committee, on 
the part of the Senate, were, Hines Holt, Danl. S. Printup and 
Wm. W. Paine, and, on the part of the House, Geo. N. Lester, 
Isham S. Fannin, Wm. G. Deloney, Miles W. Lewis, Chas. N. 
Broyles and Charles J. Williams. B. B. DeGraffenreid was 
elected secretary of the commission and committee. 

We went through the whole Code, reading each section. Each 
commissioner read the sections of his part. There was opposi- 
tion to some of the sections, but serious only occasionally ; but the 
result was, the whole work was accepted and adopted by the com- 
mittee. Their clear, comprehensive and conclusive report to the 
legislature will be found in the preface to the original Code, and 
reproduced in the same way in the Code of 1882. Hon. Hines 
Holt, of Muscogee, one of the Senate’s committee, an able lawyer 
and one of the most graceful of men and fluent of speakers, 
scanned the work of the commissioners more critically than any 
other member. The commissioners, among themselves, concurred 
as to every law in the Code except three. The dissenting one was 
myself. I made my objections known to the committee, but, 
after argument against me by Messrs. Cobb and Holt, my objec- 
tions were overruled. Afterward the legislature sustained me 
by excepting one in the act adopting the Code.! The other was 
soon repealed, and the last, though yet in the Code, at section 
2293, prescribing ‘* no abatement of rent ’’ for destruction by fire 


or other casualty, is almost a dead-letter, because the written con- _ 


tracts for rent have since become almost stereotyped to the 
contrary. 


After the code became a law, the next thing was to provide for 


1 Repealing act of 28th February, 1856, defining liability of husband for 
debts of his wife before marriage. 
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its printing and publication in book form. The commissioners 
were allowed to let out the contract, and to supervise the work. 
The contract was awarded to Col. John H. Seals, then the owner 
of a job office and the editor and proprietor of a paper devoted to 
temperance and literature, at Atlanta, called The Temperance 
Crusader. As I resided so remotely from the point of publication, 
it was agreed that Messrs. Cobb and Irwin should attend ex- 
clusively to the supervision. The contract was made with Col. 
Seals at Milledgeville in January, 1861. In two months seces- 
sion came, and in three months the war between the States 
began. About the first of June I received a letter from Gen. Cobb 
stating he had to leave for Virginia, then fast becoming the seat 
of war, and I must come at once to Atlanta and take his place in 
the supervision. Within a week I went to Atlanta and, after 
getting there, found that the work had to be suspended for 
the want of the contract kind of paper, and that Judge Irwin was 
very low at Marietta and his life almost despairedof. No proper 
paper could be obtained during the summer, Judge Irwin yet 
lingered, and in the fall I had to return home. The paper was 
to be a kind of linen, and was made generally from old sails of 
vessels. The war shut out all ships from southern ports, and the 
materials could not be obtained. Col. Seals had to do the best he 
could. He procured the best paper to be found in the Confed- 
eracy at Raleigh, North Carolina, and some time in 1862 finished 
and published the books. He was likewise embarrassed as to the 
binding, and failing to get the contract leather, had to substitute, 
as far as possible, boards. A change in the paper will be found 
about two thirds through the book, and some of the volumes are 
bound with leather and some with boards. 

The entire supervision, after Gen. Cobb left, was by Judge 
Irwin, assisted by his son-in-law, afterward Colonel, and now 
Judge, Geo. N. Lester. Considering the difficulties which pre- 
sented themselves, it is wonderful that Col. Seals succeeded as he 
did in getting out the Code. From the increase in the price of 
materials, and the change for the worse in the currency, he lost 
money by his contract, and too much praise cannot be awarded 
him for his energy and fidelity. A person not posted, and seeing 
Col. Seals, now the editor and owner of the Sunny South, on the 
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strects of Atlanta, would not suppose he could be the Seals that 
published the Georgia Code twenty-nine years ago. I call him 
the ever-youthful Seals. 

The Code, therefore, was born during the war. The fact, to- 
gether with the troublous years of reconstruction, will account 
for its failure to create at once the sensation in the legal aud lit- 
erary world it otherwise would have created. In fact it is nottill 
within a few years past it is receiving the notice it should have 
received long ago. Its distinguishing feature, and its merits gen- 
erally, are being discussed, and gradually the ‘* legal lights’’ are 
waking up to the important fact that it is the only Code in the 
United States where the common law, and the principles of 
equity have been reduced to a series of separate and distinct 
propositions, having the force and form of statutory law. 

What the most learned of lawyers said could not be done, has 
been done, and successfully done. That it has been successfully 
done is proven from the overwhelming fact that it has been on 
trial for twenty-seven years, and has been found adequate to every 
emergency. The credit of its distinguishing feature belongs to 
General Cobb, as that was the part assigned to him and was solely 
his production, except as amended by the other commissioners. 
And likewise the part assigned to each of the other commissioners 
was exclusively the work of each, except as likewise amended. 
When completed, it was, as I have said, 1 Code that filled the 
definition of true codification. Besides making a system out of 
the existing laws, both common and statute, it repealed old 
laws and enacted new laws, but so as to be consistent with the 
legislation of the past and for the purpose of making that legis- 
lation more effectual and complete. As an illustration of a re- 
peal of law, I refer to the repeal of the right of appeal from one 
jury to another in equity cases; and for an illustration of a new 
law, I refer to the law making for the first time seduction a crime, 
and which after twenty-seven years yet remains a crime, under 
which men have been convicted and sent to the penitentiary. 
This was made a crime and with the punishment prescribed, at 
the suggestion of General Cobb. He felt a deep interest in this. 
We concurred that it should be made a crime, but differed as to 

_the penalty, but finally agreed. Mr. Cobb thought that the se- 
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ducer would pose as a hero through the bars of the jail, and 
would become the admiration of other enterprising young men 
who would not object to being behind the bars themselves, for an 
exploit that would so much distinguish them. This was per- 
haps, the only new law, or change of law, that could be called an 
innovation. The most of new laws, and change of laws, will be 
found in the first part, which, as stated, was the work of myself, 
I found our legislation in many respects not only incomplete, but 
defective, and I did not hesitate to make a law if in harmony 
with our legislation, when I thought necessary; and if I founda 
provision in the Code of Alabama to suit, I made it instanter the 
law of Georgia. Many of the regulations touching State House 
officers, and general regulations as to officers and offices, were 
transferred from the Alabama Code. There is not time tospecify 
the sections of our Code that are actually or substantially taken 
from the Alabama Code. I can only call attention to two. We 
did not have any method of procedure for disbarring a recreant 
attorney at law. That in the Code I just copied from the Alabama 
Code. I found there a set of rules for the government of attor- 
neys at law in the discharge of their professional duties. [I like- 
wise copied that. Judge Hopkins aptly called it the ‘* Lawyer’s 
Sermon on the Mount.’”’ Whether it is original with the Alabama 
codifiers, I am not learned enough to say, but I can say, if origi- 
nal, the author may at once be the object of envy and admira- 
tion. 

I found the laws touching our county organizations defective, 
and beginning with making each a body corporate, I made many 
new regulations. The important office of county treasurer was 
without any adequate law for the guide of that official. There 
were a few short statutes, which could be compressed into a few 
sections of the Code. If you will examine the laws as they now 
stand in the Code, you will find the office systematized, and I am 
proud to say it has worked well practically. Whenever necessary, 
1 did not hesitate to make new legislation for the ordinary, the 
clerk of the superior court and the county sheriff; and I even 
laid my hands on the justices of the peace and constables. I 
found the public road laws, from their number and defects, diffi- 
cult to codify, and the outcome, including the changes, was as 
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you see. As in the case of the county treasurer, I found next to 
nothing as to ** private ways.’’ Thesystem you find in Code was 
my own. It is yet preserved. I found no prescribed method of 
procedure in the important matter of election contests. I orig- 
inated the present regulations, and they are the laws of to-day. 
Such new additional regulations are interspersed through Part 
First. Such new laws can be told by the absence of marginal anno- 
tation. As a general rule, throughout all the parts, if there is no 
such annotation it is statutory law for the first time, by the Code. 
The codifiers did not make this annotation in the original Code 
for a reason satisfactory to themselves. It appears for the first 
time in the Code of 1873, then repeated and extended in the Code 
of 1882. This, together with the citations of the Georgia Re- 
ports, and other authorities, has rendered the usefulness of the 
Code complete. That of 1873 is the work of Mr. Walter B. Hill, 
and will forever bear testimony to his talent, learning and indus- 
try. The additional citations to that of 1882 is jointly the work 
of himself and Col. C. Rowell, who well, ably and faithfully per- 
formed his part. I applied to Dr. Thomas Green, the then 
superintendent of the lunatic asylum, for his suggestions and 
adopted them. I likewise appliedto Wm. L. Mitchell, one of the 
trustees of the State University, and adopted his suggestions. 
The city of Savannah being largely interested in the new Code, I 
applied for information to their mayor, Dr. Richard D. Arnold. 
The result was, the city council instructed their attorney, the 
Hon. Edward J. Harden, to report thereon, and besides to make 
a new code for the city that should be in harmony therewith. 
The chapters on ‘* Health, Hospitals, Infections and Quaran- 
tines,’’ and ** On Ships and Seamen,’’ inclusive of ‘* Pilotage,’’ 
are his work. The members from Chatham, at the adoption of 
the Code, procured the placing of the city code (the work of 
Judge Harden) in the Code of the State, and there it has since 
remained. 

It is impossible to particularize even the important changes in 
the other ** Parts’’ of the Code. While there were not so many 
as in the First Part, there were several, and very important, 
which have likewise stood the test of time. 

As is well known, the Fourth Part, or penal laws, are almost 
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entirely a reproduction in form and substance of the Penal Code, 
1833, and that part required but little labor. 

In 1816, and again in 1817 the penal laws, both common and 
statute, were codified. The Code of 1833 was a revision of the 
Code of 1817, and that was also a revision of a prior Code. The 
necessity of a Penal Code early manifested itself, because nearly 
all our crimes were those of the common law, and as soon as the 
State had a penitentiary a Penal Code was enacted. Before this 
nearly all felonies were punished capitally. Wm. Schley, John 
A. Cuthbert and Joseph Henry Lumpkin were the commission- 
ers of the Code of 1833. All are dead. The first was after- 
wards Governor of Georgia, the second had been a member of 
Congress, moved to Alabama in 1835, and there died a few years 
ago at the advanced age of 94. The third was one of the 
original judges of our Supreme Court, was the Chief Justice 
thereof for many years, and at the time of his death on 4th 
June, 1867 (vide 36th Georgia). 

When the work of the committee of the legislature to ex- 
amine and report upon the Code was completed, the manuscripts 
of the codifiers were transcribed by the secretary upon enrol- 
ling paper, and was by them presented to the legislature with 
their very able and satisfactory report. That transcript, together 
with the law adopting it, should have been deposited in the 
office of the Secretary of State, duly signed and certified, there 
to remain on file as any other original law. Some twenty years 
since, having cause to refer to that record, to compare with it 
some word or phrase in the printed Code to see if such was 
correct, I applied at the office of Secretary of State, and to my 
astonishment it could not be found ; nor was it remembered that 
such a document had ever been there. My supposition is that 
by the blunder of some one the printing was done from that 
enrollment, instead of, as it should have been, from the manu- 
script of the codifiers. 

Since the law adopting the Code nearly thirty years have 
passed. The work was done within the two years preceding. 
How many, great and radical are the changes in any period of 
thirty years, but in the thirty years past are embraced the four 
years of war. Who can compute how many years of peace 
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these four of war are equivalent to? Before Mr. Cobb’s labors 
in the production of the Code were complete in May, 1861, he 
left for the seat of war in the command of Cobb’s legion, with 
the rank of colonel, and in December, 1862, during the battle 
of Fredericksburg, and while holding the rank of brigadier- 
general, he was killed, and, strange to say, from the place he 
fell could be seen the house where his parents were married. He 
had then not attained to the age of forty, and would not have 
until the next 16th of April. He was among the very grandest 
lawyers of the State. But few were his equal—not one his 
superior. See 33d Ga. for Judge Charles J. Jenkins’ most 
excellent and eloquent eulogy on General Cobb. It is well 
known that the constitution of Georgia, adopted in 1798, was 
not changed by a convention until 1861, and that in the last 
named year another constitution was adopted. It is not so well 
known that it was adopted at the suggestion of Mr. Cobb, and 
that the original draft was made by himself. He brought it with 
him written in full when he came to Savannah, where the 
adjourned convention assembled. I saw it before any action 
was taken upon it. By reference to the proceedings of the 
convention it will be found that it was on Mr. Cobb’s motion 
the committee on the constitution were instructed to revise the 
constitution of the State. 

That was one of the standing committees of which he was 
chairman, and as said chairman he reported his own constitution 
with the sanction of the committee. Substantially as reported 
it was adopted by the convention. So for seven years the 
people of Georgia lived under Tom Cobb’s constitution, and for 
nearly thirty years they have lived under a code of laws that in 
its most difficult and important parts was executed by him. 

While Mr. Cobb in his constitution and the Code adhered to 
the old fundamentals, yet he possessed an order of mind im- 
proved by learning that qualified him for originating Codes and 
constitutions for the government of States, evolved from his own 
moral and intellectual consciousness, so far as man could, but no 
mancan. A Codeof laws must be founded on the developments 
of time and no State or nation is prepared for a Code of laws 
until it has gradually enacted a series of laws, from which, by 
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harmonious amendments and alterations, a wise system may be 
formed. Such a genius as Jeremy Bentham could condemn old 
laws and their administration, and delude himself with the belief 
that he could invent new systems suitable for the great empire of 
Great Britian or Russia. 

Bentham could read Latin at three years of age, and the same 
precocity kept even with additional years. He astonished the 
world with his genius.and learning, and invented the very word 
codification we now so much use, and which has gone into the 
dictionary, together with other words of his own invention, like 
utilitarian, and international; and that was only about a century 
ago. Yet commoner minds, learning wisdom from experience, 
are better legislators than he was. I take it that David Dudley 
Field has some such mind, and perhaps has put in his Code too 
much innovation, and too much of theory unsupported by experi- 
ence or history, and that that may be the reason the New York 
legislature has so far failed to adopt his Code. Robert Toombs 
once said that men with such minds would undertake to write ia 
fifteen minutes a constitution for the government of Heaven. 
He, however, was rather too much on the other extreme, and car- 
ried it to the extent of doubting the wisdom of the Georgia Code, 
and hence of any Code. 

Returning to the thought of the changes made by time, it is 
also true that Judge Irwin, another of the codifiers, has already 
passed to the great beyond. He was a native Georgian, born in 
the famous old county of Wilkes, on the 8th of January, 1807, 
and died on his farm near Marietta, in the county of Cobb, on 
November 26th, 1885. During his long and useful life he filled 
various offices and places of public trust — too many to specify, 
and during the times of the Whig and Democratic party, he was 
one of the leaders of the Whig party in Cherokee, Georgia; and 
whenever that party administered the State government Judge 
Irwin was sure to be honored. He was a man whose mind was 
conspicuous for strong, common sense, and his heart for superior 
integrity. His most prominent personal characteristics were his 
amiability, his affability and a nice sense of humor, which spoke 
from his eyes as well as his tongue. He was a sound lawyer, a 
good judge and a good man. As judge of the Blue Ridge circuit 
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there are naught but pleasant memories of him, and my association 
with him in making the Code was of the most pleasant kind. 
I can even now feel, as I did then, the softening influence of his 
presence, which was due to the pure atmosphere that always 
surrounds a true gentleman. 

As. Mr. Cobb and Judge Irwin are dead, so are all the legisla- 
tive committee, including its secretary, except Judge Lester, and 
Mr. Broyles, who has removed to the far west. Of the thirteen 
actually connected with the Code only three survive, and it cannot 
be long until the same can truly be said of us. Then there will be 
no one who can tell from personal experience the history of the 
Georgia Code, which perhaps makes this narrative necessary for 
the information of the young men of to-day, and of those who 
are to follow us. Of the committee I knew intimately only Wm. 
W. Payne, Wm. G. Deloney, Miles W. Lewis and Charles J. 
Williams, and am qualified to speak of them, and them only. 

I wish there were both time and appropriateness to make com- 
ment upon each. They were all interesting men. Each had 
some peculiar trait that gave a charm to his society. Deloney 
like Cobb lost his precious life in battle. Williams died from 


disease developed by the war. Lewis and Payne survived the 
war, as did all the other members of the committee. 
= * * * * * * * * 


NOTES. 


DISREGARDING A PLEA oF GuiLty. — A story — the truth of which I am 
not able personally to vouch for, says Montagu Williams in his ‘*‘ Remin- 
iscences ’’ — is related of the chairman of a bench of county magistrates 
somewhere in the north. The gentleman in question, who was a large 
landed proprietor, had among his laborers a very useful man, who was 
somewhat of a favorite of his. This person had taken a fancy to some 
of his neighbor’s fowls, was arrested, and was brought before the local 
bench. They sent him to take his trial at the quarter sessions over 
which his master presided. Upon the case being called on, the prisoner, 
in answer to the charge, pleaded ‘‘ guilty.’’ The chairman, neverthe- 
less, went on trying the case, and had the prisoner given in charge of 
the jury, just as though the plea had involved a denial of the accusa- 
tion. Knowing that the chairman was very deaf, a counsel present 
jumped up, and, as amicus curie#, ventured to interpose, and to remind 
his worship that the prisoner had confessed his guilt. Upon this, the 
presiding genius flew into a tremendous passion, begged that the 
leerned counsel would not interrupt him, and exclaimed : 

‘* Pleaded guilty! I know he did; but you don’t know him as well as 
Ido. He’s one of the biggest liars in the neighborhood, and I wouldn’t 
believe him on his oath.’’ 

The trial proceeded, and I do not think it is necessary for me to 
mention the result. 


Tue Forvure or Expert Evipence.—The New York Law Journal, in 
discussing this subject, concludes with the following paragraph :— 


*‘ We do not believe that the effect of the prevailing feeling at the bar, as 
authoritatively expressed by these recent decisions, will be to reform the 
experts. It will be more apt to lead to a deliberate acceptance of the situa- 
tion and to a frank recognition of experts as advocates. The utility of expert 
evidence will by no means be destroyed, though undoubtedly expert dogmatism 
has had its day. The mere opinions of experts will carry little weight, but the 
grounds of their opinions, if legitimate and intelligibly expressed, will be of 
great service to the litigant retaining them. We believe that hereafter the 
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practice will not be to procure specialists of merely great reputation, and to rely 
on their ex-cathedra utterances to overawe the judgment of the jury. The aim 
will rather be to employ experts of sufficient knowledge and with large powers 
oflucid explanation. The qualities that go to the making of a popular lecturer 
will, as a rule, render their possessor a valuable and successful expert witness, 
The jury is to form the final opinion, and the courts will lean towards suppress. 
ing the opinions of witnesses, and withholding binding force from them even 
when they areadmissible. Butjuries willhereafter, quite as frequently as here- 
tofore, require to be enlightened by specialists, and the ideal expert witness 
will be one who, on the stand, never indulges in the jargon of technical terms, 
but is able to state the scientific grounds for his opinion in succinct, colloquial 


language, and stand a searching cross-examination, as well as the criticism of 
the expert on the other side.”’ 


Tue Taxation oF So-caLtep Cuarities.— The English public have 
been stirred up on the subject of the taxation of the so-called charities, 
by a decision in the House of Lords in the case of The Income Tax 
Commissioners v. Pensel, where the question was whether a Moravian 
society called the Unitas Fratrum was a charity, in such a sense as to en- 
joy an exemption from the payment of an income tax, under certain 
statutes of the realm called the Income Tax Acts. The lords held, fol- 
lowing precedents, that it was a charity, Lord Bramwell dissenting. 
The decision has again drawn public attention to the question to what 
extent shall remote generations be burdened in order to keep up silly 
‘‘charities?’’ Every charitable foundation is a tax upon the energies 
of future generations. A certain number of men and women must be 
enlisted to perform the work of the so-called charity. If, as is often 
the case, the charity is idle and foolish, it results that the legal duty 
and necessity of maintaining it draws into a useless labor the energies of 
agreater or less number of men and women. We have a striking illus- 
tration of this in the city of St. Louis in the case of a charity known as 
the Mullanphy Fund. Speaking roughly and from recollection, the 

late Bryan Mullanphy, in his will, bequeathed to the city of St. Louis 

a fund, to be used in assisting poor emigrants on their way to the west. 

The purpose of the charity has almost wholly failed ; and the Mullan- 

phy Home, as it is called, the hotel founded for the entertainment of 

the poor emigrants, is usually deserted. The fund nevertheless taxes 

to a certain extent the energy of the municipal government, and is a 
constant source of quarreling and corruption. Every “ charity’’ of 
this kind is not only no charity, but it is a burden upon successive gen- 
erations, and in the aggregate an enormous economical loss. 
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LauGuinG 1x Cuurcn. — Montagu Williams, Q. C., in his interesting 
‘*‘ Reminiscences,”’ tells of a funny occurrence before a Suffolk bench 
of magistrates, sitting in petty sessions at Newmarket. A well-dressed 
individual of the farmer type was brought up before their worships on 
the extraordinary charge of lxughing in church. I confess I listened 
with considerable amusement to the manner in which the case was dealt 
with. The accused had, it appeared, gone into a country church in the 
neighborhood of Newmarket, and, there being no seat for him, had 
stood during the service, leaning against one of the columns. While in 
this situation he had caught the eye of a pretty rustic lass among the 
congregation, and a signaling communication had been established 
between them. Finally they were actually discovered committing the 
grave offense of laughing. It seems that one of the officers of the 
church, observing this, walked the man out of the building, and gave 
him into the custody of the local constable, who took him to the lock- 
up. The evidence of the church official and the constable having been 
taken, the chairman of the bench, an old gentleman of about seventy 
or eighty, consulted with his brother magistrates, and then, after 
reading the accused a short lecture, actually sentenced him to four 
days imprisonment with hard labor. 

Well, this was a little more than I could stand; I was seated at the 
advocates’ taulc, and opposite to me was the clerk of the justices. In 
an undertone, I observed to him: ‘* You can’t do this. What on 
earth offense has the man committed? He isn’t charged with brawling, 
nor, if he were, would there be any case against him. For goodness’ 
sake, don’t let them do this.’’ 

After a further whispered conference, the clerk got up, and com- 
municated what I had said to the chairman. That worthy did not seem 
as though he proposed to pay any attention to my interference. How- 
ever, on entering the court, I had observed, and had exchanged nods 
of recognition with my old friend Monty Tharp, who was sitting with a 
very solemn face as one of the justices. Now, I had known Monty 
from his earliest boyhood, and, of course, with all his friends, was 
perfectly aware of his strong religious proclivities ; but I confess I was 
not prepared for this. Hurrying round the table, I jumped up on the 
seat below the bench, so as to be able to communicate with him quietly ; 
and I then gave him to understand that, if such a piece of gross injus- 
tice as was proposed were insisted upon, I should make it my business, 
immediately upon my return to town, to personally represent the mat- 
ter to the Home Secretary. 

The bench retired to consider what they should do, and, on their re- 
turn, the chairman addressing the prisoner said that they had re-con- 
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sidered the matter, and having regard to the fact that he was a stranger 
in the neighborhood, and was about to quit it—it was to be hoped, 
never to return — they had decided upontaking a more merciful view of 
his offense, and upon discharging him. Of course, it would never do 
for a local magnate to confess he was in the wrong. 


Inpecent Motions ror Renearmc.—One of the hardest things 
which a practicing lawyer has to bear is to find, when he has prepared 
a case with great care and feels sure that he ought to win it, that it is 
decided against him in the court of last resort. As he can no longer 
take an appeal, he has but one remedy left, which is facetiously said to 
be to go down to the tavern and cuss the judge. Sometimes he pur- 
sues this remedy in his motion for -rehearing. Some lawyers are so 
combative by nature that when a case is decided against them they in- 
stinctively erect the judge or court into as :t of antagonist. A feel- 
ing of personal enmity arises against the court, and especially agaist 
the judge who pronounces the opinion. The lawyer finds it very 
hard to speak to the judge, or even to nod respectfully to him, 
the next time he meets him on the street. Judges understand this 
fecling very well; it is the old Adam cropping out in the cultivated 
man; they remember how similar misfortunes affected them when they 
were practicing at the bar; and they hence feel like indulging any 
ebullitions of temper that may crop out in motions for rehearing. 
Sometimes, however, the feelings to which we allude crop out in such 
motions in language so pronounced that the court is obliged to take 
notice of it, out of a decent respect to itself and to the administration 
of thelaw. Such seems to have been the case in the case of Gulf, &c., 
R. Co. v. Vaughn, recently decided in the Texas Court of Appeals.! 
Mr. Justice Hurt, who delivered the opinion of the court in that case, 
and who appears to have written the opinion on the motion for rehearing, 
was evidently very much hurt by the tone and temper in which the ar- 
gument in support of the motion had been couched. In concluding his 
opinion overruling the motion, he said: — 


‘“*There remains, however, for us to discharge a duty in connection with this 
motion, and it is a duty which ought never to be devolved upon a court of 
justice of any enlightened country. In connection with the motion there has 
been filed in this court among the papers of this case three copies of a 
document which purports to be, and is styled, ‘‘ Appellant’s argument in sup- 
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port of motion for rehearing.’’ A great portion of the matter of this document 
is dehors the record, and could subserve no useful purpose. The manner in 
which the matter is presented is offensive and indecent. The spirit of itis 
malicious. Its character precludes its proper consideration by this court for 
any legitimate purpose in connection with the case. Much latitude is allowed 
to counsel. No greater privilege can be devolved upon any citizen than that 
which authorizes him to speak in behalf of the rights of his client, whether 
they be rights of life and liberty or rights of property. But the line of demarka- 
tion which separates the right to speak in open court the truth as counsel sees 
it, and the unbridled license of the mob orator, is clear, distinct, and known of 
allmen, A sense of what is due to the court, of what is due to the profession 
of the law, and what is due to the people of this State, who created the court 
and who maintain it, should have restrained the writing of such a document, 
and might well invoke from this court an order more serious than that which 
will now be entered. The clerk of the court is ordered to strike from the files 
of this court, and from the record in this case, the papers herein referred to, 
and to return them to the writer thereof.” 


Experts 1s Hanpwritinc.—I never was much of a believer in 
experts in handwriting, says the English barrister, Mr. Williams. I 
have examined, and more frequently cross-examined, Chabot, Nether- 
cliffe, and all the experts of the day, and have nearly always caught 


them tripping. In fact, in my opinion they are utterly unre- 
liable. 

I was counsel in a case that took place at the Old Bailey on the 17th 
and 18th of September, 1879, which thoroughly confirmed me in the 
opinion I have just expressed. Sir Francis Wyatt Truscott, who had 
been sheriff of Middlesex, aud had served his year of office as Lord 
Mayor, was charged with publishing a libel concerning Join Kearns. 
Messrs. Poland and Grain conducted the prosecution, while Sir John 
Holker, I, and Horace Avory represented the accused. ‘The alleged 
libel was contained on a post-card. The prosecutor was accused of 
committing a criminal offense, and the post-card concluded with these 
words: ‘* Excuse an old friend mentioning this to you to put you on 
your guard, but you are being watched by the police.” 

The prosecutor stated that he lived at Edmonton, and that he had 
formerly been wharfinger in upper Thames street. He added that he 
had been a member of the common council, and that the defendant 
had sat in the same court with him for years. A most intimate friend- 
ship had, he said, existed between them. He was thorougily well ac- 
quainted with the defendant’s handwriting, and was most positive that 
Sir Francis had written the post-card in question. He applied fora 
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summons against the defendant at the Guildhall, and Mr. Alderman 
Cotton, who presided, had refused to give it. He had subsequently 
applied at the same place when Sir Robert Carden was presiding, but 
with a similar result. The prosecutor further informed the court that 
there had been litigation between himself, the defendant, and a lady of 
the name of Smith, who was the proprietress of the house where he 
lived at Edmonton. 

The lady in question (who was stated to have filed two suits against 
Sir Francis in chancery) was called as a witness, and also positively 
swore that the handwriting upon the post-card was that of the defend- 
ant. She said that she had recognized it as his the instant it was shown 
to her—that she had frequently seen him write, and that she had 
received numerous letters from him. 

Charles Chabot was then called. He stated that for many years he 
had been engaged in examining handwriting, and that he carried on 
business at 27 Red Lion Square. He said he had made handwriting a 
careful study, and that, in consequence, he had frequently been a 
witness in important trials, and had been employed by the government 
and other large bodies. He had compared a number of letters un- 
doubtedly written by the defendant, with the post-card, and he said he 
was prepared to swear that in each case the writer was one and the 
same person. A flourish that appeared on the post-card and a flourish 
that was attached to the signature in all the letters, were, he declared, 
unmistakably identical. There were other similarities to which he drew 
attention and he sought, and obtained, permission to quit the witness- 
box, and point out those similarities, one by one, to the jury. This 
witness was severely cross-examined by Sir John Holker, but, appar- 
ently, was in no way shaken. 

Frederick George Nethercliffe was then called. He stated that he 
had made handwriting a study during more than thirty years, that he 
had frequently appeared professionally in the witness-box, and that, 
after minutely comparing the letters with the post-card, he had inde- 
pendently come to the conclusion that the writer in both cases was the 
same. He produced a most elaborately written report, calling attention 
to the various similarities existing between the handwriting on the 
different documents, and, on being cross-examined, he adhered abso- 
lutely to the position he had taken up. 

We knew that they were all entirely wrong, and that we had a com- 
plete answer in store. Sir John asked permission of the presiding 
judge, Mr. Justice Manisty, to call his witnesses first, and if necessary, 
address the jury afterwards. I then called Mr. Thomas Flight Smith, 
who stated that he was a member of the firm of Smith, Son & Co., 
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wholesale stationers, of Queen street, city. He said that he was ac- 
quainted with both the prosecutor and the defendant. He knew they 
had been on terms of friendship, and that that friendship had now 
ceased. Iasked him to take the post-card in his hand and read it. 
He did so, and, upon being questioned as to whose handwriting ap- 
peared thereon, he said: ‘* I wrote the post-card. It is my own writ- 
ing. I was not actuated by any malicious motives towards Mr. Kearns 
in writing it. Iwas abroad when I heard that this charge had been 
made against Sir Francis. I read of the matter in the newspapers, and 
wy first idea was to write to Sir Francis Truscott and acknowledge 
that I did it; but I wrote to my father, instead, and I subsequently, at 
the request of Mr. Crawford, Sir Francis’ solicitor, made an affidavit be- 
fore Mr. Justice Stephen at chambers, in which I swore that the hand- 
writing was mine. Sir Francis had nothing whatever to do with it. 
He was not aware in any way that I had written it.’’ 

The father, Thomas John Smith, was then put in the box. He stated 
that the post-card was in the handwriting, not of the defendant, but of 
his own son. To prove what he said, he produced for comparison 
three other post-cards in his son’s handwriting. 

Mr. Alderman George Swan Nottage was examined as a witness, and 
he stated that he knew Sir Francis and Mr. Thomas Flight Smith inti- 
mately ; that, having received many letters from boil, he was acquainted 
with their respective handwriting, and that the post-card was undoubt- 
edly written, not by Sir Francis, but by Mr. Smith, 

The jury stated that they did not wish to hear any further evidence, 
and proceeded at once to pronounce a verdict of ‘* not guilty.”’ 

So much for the evidence of experts in handwriting.? 


Joun F. Ditton. — In view of the recent election of Judge Dillon to 
the presidency of the American Bar Association, the American Law 
Review has deemed it an appropriate occasion to present to its readers 
a sketch of his life. We also present a likeness of Judge Dillon, which 
will be readily recognized as an excellent one, although showing a 
little more age than the subject of it did when he was so familiar a 
presence in the seven States constituting the Eighth Judicial Circuit. 

It is always difficult to write a biographical account of a living man, 
and especially so when he cleserves the highest praise for his abilities, 
his sincerity, truthfulness, and private character; since the writer 
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may be charged with a desire unduly to eulogize the subject of the 
sketch from other than a disinterested motive. The position he oc- 
cupies to-day is the result of conscientious and unwearied labor in his 
chosen profession. He has attained distinction in a wider ficld in the 
profession than falls to the lot of most lawyers. He has made and left 
his mark as a judge and asan author. Asan advocate, and as a coun- 
sellor engaged in the active practice of his profession, his fame is 
secure. Though a student and a jurist, he is no mere doctrinaire but 
eminently a practical man, dealing and conversant with practical 
affairs of vast moment. His election to the presidency of the Ameri- 
can Bar Association is a fitting honor, and well deserved; but it con- 
fers quite as much honor on the body that made the selection as on 
him. 

Judge Dillon is now in his sixtieth year, with mental and physical 
powers undiminished. He was born.in New York State, and early in 
life removed with his parents to Iowa, where he lived continuously for 
over forty years. It was early noticed that he had an innate love of 
intellectual pursuits, which made the labor necessary to acquire 
knowledge a pleasure. When but seventeen years old he commenced 
the study of medicine, and about three years later he graduated in 
that profession. He soon found that it did not accord with his tastes, 
and he therefore determined to take up the study of law. But, in 
order to provide for the support of his widowed mother, he started in 
business as a druggist, in which he continued until he felt that he was 
fitted for admission to the bar. This circumstance well illustrates his 
remarkable capacity for labor and the wonderful endurance, which 
have been marked characteristics throughout his life. While engaged 
in the very exacting and confining business of a druggist, he yet 
found time for legal study and general intellectual culture. 

Upon his admission to the bar of Scott county, Iowa, in 1852, he 
at once began to practice law, and in the same year he was elected 
prosecuting attorney for the county, to which office he declined a re- 
election on the expiration of his term of service. Meantime he had 
formed a law partnership and soon was in the enjoyment of a practice, 
among the largest in the State. 

In 1858 the people of the Seventh Judicial District of the State, 
recognizing in him the essential qualities of a judge—learning, fair- 
ness, patience and firmness, elected him to the office. Such was his 
personal popularity, that he ran far ahead of his party ticket. At this 
time he gave much study to the reported decisions of the Supreme 
Court of Iowa, and prepared a digest of Iowa reports. Four years 
later he was re-elected without opposition, the bar of the district, 
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*¢ without distinction of party,’’ uniting in a request that he would con- 
tinue in office. At the close of his second term he was elected one of 
the judges of the Supreme Court of the State, for a term of six years, 
beginning January 1, 1863, to which office he was re-elected. Before 
he had qualified for a second term, and while he was chief-justice of 
the Supreme Court of the State, he was nominated by the President of 
the United States and confirmed by the Senate, to be circuit judge for 
the Eighth Judicial Circuit, embracing the States of Missouri, Minne- 
sota, lowa, Nebraska, Kansas and Arkansas, and afterwards Colorado. 
To the duties of the place Judge Dillon brought that intelligence and 
devotion which were so characteristic, and his vigorous constitution 
enabled him to perform a vast amount of work. For years he held 
thirteen terms of court every year in seven judicial districts and six 
States, traveling annually ten thousand miles. Besides this he founded 
and for a year edited the Central Law Journal; edited and published 
five volumes of United States Circuit Court Reports ; more than half of 
which are reports of his own decisions, and delivered each winter a 
course of lectures on medical jurisprudence at the Iowa State Univer- 
sity. Cases of the greatest importance and involving large interests 
came before him in his judicial capacity, and his decisions have always 
been characterized by intelligence and fairness, and his written opin- 
ions ure marked by a clear and forcible style peculiarly his own. 

At the time of his appointment to the Federal circuit bench Judge 
Dillon had become bound to the publishers to complete a work on 
Municipal Corporations, the material for which he had been for several 
years collecting while a judge of the Sipreme Court of Iowa. The en- 
tire book was written with his own hand, and for a period of two years 
he devoted all of his leisure time to the work. In this published evi- 
dence of his labors he has built a monument which will perpetuate his 
name. The work had very great sale as soon as published, and it has 
already passed through four editions. 

The appreciation of this work by the courts is strikingly illustrated 
by a fact heretofore referred to in the Revrew,! that out of 472 cases 
taken at random from the reports the work was found to have been 
cited in over 400. Mr. Irving Browne, the accomplished editor of the 
Albany Law Journal, referring to the previous edition of this book, 
said: ‘* Its author is beyond question one of the ablest jurists in the 
country —in our humble opinion there are not over three his peers, 
and this work is the result of nearly nine years of patient study and in- 
vestigation during the intervals of judicial business. The result is 
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a legal classic, so to speak, a work that will live alongside of 
Kent and Story and Washburn and Parsons and Greenleaf, when 
nearly all the other books of the past decade are quite forgotten.” 
And referring to the fourth edition he said: 

‘*Tt has had absclutely no rival, and so long as its gifted author 
remains to edit a new edition, it can never have any. As a critic we 
may be permitted to find a little fault, and we restrict it to the title 
page. Judge Dillon’s honorary titles and ex-official descriptions are 
of no importance to the profession or to him. He has always bestowed 
more honor than he can possibly receive, and these additions to his 
simple name are as meaningless as they would be to the name of Kent 
or Story or Bishop.’’ 

The high estimation and regard in which Judge Dillon was held at 
the time he occupied a seat on the Federal bench are well known; but 
it may not be amiss to quote from an opinion of him expressed at that 
time, taken from the press and copied from the Central Law Journal :— 

‘* We believe there are not two opinions in the country among mem- 
bers of the bar competent to be heard in such a case, as to the legal 
abilities of Judge Dillon and the judicial nature of his mind. Since the 
days of Story and Kent no man has done more than he to sustain and 
to advance the reputation of the American judiciary. His fidelity to 
his duties on the bench, his indefatigable energy and promptness (no 
secondary qualities in a judge in these days of accumulating business), 
and his universally conceded impartiality, have given him a very high 
rank at home, which, by his frequent contributions to judicial literature, 
and in particular by his own celebrated work on Municipal Corporations, 
his reputation has been extended to England and to the continent of 
Europe.”’ 

After a service on the bench of more than twenty years, Judge Dillon 
accepted an offer of Professor of Real Estate and Equity Jurisprudence 
in Columbia College Law School, not because he was dissatisfied with 
his judicial duties, but because of the fact that the labors in the law 
school would be lighter and the compensation greater, with the added 
advantage of increased leisure to give to the study of his profession. 

At about the same time he was offered the position of general counsel 
to the Union Pacific Railway Company in New York. On May 26, 
1879, Judge Dillon tendered his resignation to the president, which was 
accepted with regret by Attorney-General Devens, acting for President 
Hayes. The intelligence that this able and upright judge was about 
to sever his connection with the bench he had so long adorned, pro- 
duced a profound impression upon the bench and bar of the southwest. 
The bar of the judicial circuit at once took measures to show their 
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sense of the great loss to the legal fraternity of the circuit, and meet- 
ings were held at many places, at which resolutions were adopted and 
addresses made, in the highest degree flattering to the retiring judge. 
Thus were crowned the labors that for a generation had occupied the 
powers of mind of Judge Dillon, during the prosecution of which he 
had ever stood erect in the light of criticism and public inquiry. 

Judge Dillon held the professorship in the law school for three 
years, when he resigned in order to give undivided attention to the 
practice of his profession and the responsible duties that devolved upon 
him. 

Outside of his legal work Judge Dillon has made frequent contribu- 
tions to legal literature, notably by addresses before many bar asso- 
ciations in the country, which have shown his broad legal knowledge 
and general culture, and which have been received with great favor. 
After his return from a tour through Europe in 1875, Judge Dillon de- 
livered an address before the Iowa State Bar Association on ‘‘ The 
Inns of Court and Westminster Hall,’’ a highly instructive and enter- 
taining production. Other subjects on which Judge Dillon has 
addressed various bar associations are ‘‘ American Institutions and 
Laws;’’ ‘Uncertainty in our Laws—Its Causes and Remedy;’’ 
‘* Law Reports and Law Reporting ;’’ ‘‘ A Century of American Law ;’’ 
‘* Bentham and his School of Jurisprudence.’’ Judge Dillon is one of 
the two American members of the forty which constitute the entire 
membership of the Institute de Droit International. 

Judge Dillon has won a national reputation as an author, a lawyer 
and a jurist. Since his retirement from the bench he has had to deal 
with intricate and involved questions of law, not alone connected with 
corporation law, but covering subjects in the whole field of jurispru- 
dence. He is recognized as an authority on all questions of municipal 
law, and his opinion is sought frequently by municipal authorities 
about to issue their bonds and by investors who contemplate purchas- 
ing such securities. 

Besides his connection with corporations, as counsel of the Union 
Pacific Railway Company, of the Southwestern system, comprising the 
Missouri Pacific and other railways, of the Western Union Telegraph 
Company, and of the Manhattan Railway Company, Judge Dillon’s 
advice and assistance is sought in important litigation by individuals 
in which large interests are involved. He was counsel for property- 
holders in the great Arcade Railway case in New York, and also in the 
great New Parks case, and has argued many cases in the Court of 
Appeals of New York, presenting interesting questions growing out of 
the construction and operation of the elevated railways. During the 
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last ten years he has argued some of the most important cases in the 
Supreme Court of the United Stetes, and it is thought that he argues 
more cases in that tribunal than any other lawyer in the country not 
resident in Washington. 

The example of this man, his youth nurtured in a wilderness; self- 
educated; overcoming obstacles that would discourage most young 
men; patient under the most trying circumstances; always a gentle- 
man, —is worthy of emulation by, and full of encouragement to the 
younger lawyers of our country. 


Tue Cross-EXAMINATION OF THE ADVOCATE BY THE JUDGE.— At a 
recent banquet given by the Lord Mayor of London, Sir Richard 
Webster, the Attorney-General, speaking in reply to the toast of ‘the 
health of the legal profession,’’ is reported to have said that, **‘ Reading 
not many days ago tle speeches of the Attorney-Generals in the past, 
he noticed that to a great extent their arguments were permitted to pro- 
ceed withoutinterruption. Now, it was very different. A distinguished 
member of the present bench said to him not many years ago that the 
best advocate was no longer the man who prepared the best oration, 
but he who could best meet the cross-examination of the bench. Does 


this sort of thing promote the interests of justice? We doubt it very 
much indeed.’’ 


Tue AvustraLiaAn Conreperation.— In an able article in the June 
number of the Forum, Sir Charles Dilke draws into comparison the three 
written constitutions of the English speaking race — that of the United 
States, that of the Dominion of Canada, and that of the proposed 
** Commonwealth of Australia.’’ The distinguished publicist shows that 
the Australian follows the American much more nearly than the Cana- 
dian model. As in the United States, the general mass of sovereignty 
resides in the ‘‘ States’’ — called such in the Australian constitution, 
but called *‘ statelets’’ by Sir Charles. The lower house of the Aus- 
tralian parliament is called the ‘*‘ House of Representatives,’’ and the 
lieutenant-governors of the provinces are to be elected by the people, 
not appointed by the crown. J.T. Huggard, Esq., commenting on the 
article of Sir Charles Dilke, in an article in the Western Law Times 
(Manitoba) for June, expresses the opinion that the difference between 


the American and Canadian Constitutional systems exists rather in 
name than in fact. 
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Power or Great Britain To Enrorce Treaty Osiications WITHIN 
ner Cotonies. —In the article above alluded to, Mr. Huggard says: 
‘‘ In view of the question that has arisen in New Orleans as to the right 
of the United States to interfere and compel the State of Louisiana to 
perform certain treaty obligations, another writer, the well-known author 
of ‘The American Commonwealth,’ points out in a recent article that 
Great Britain might flod herself in the same position, as to some of her 
colonies, as the United States now is as to this individual State. This 
could hardly be caused by any of the Canadian provinces. If by the 
Dominion at large, it would be simply a question of independence. If 
by one of the provinces, then an express provision in the Confederation 
Act provides that ‘ the parliament and government of Canada shall have 
all powers necessary or proper for performing the obligations of Canada 
or of any province thereof, as partof the British empire towards foreign 
countries arising under treaties between’the empire and such foreign 
countries.’ } So that, unless we expect absolute rebellion by the Domin- 
ion, the imperial government could call upon it ‘ to enforce treaty ob- 
ligations in its provinces,’ and no such question as Mr. Bryce seems to 
suppose could arise in Canada.”’ 


Tue American Bar Association Mepat.—The action of the Ameri- 
can Bar Association in respect to the award of its medal, noted by us 
in our last issue,? is to be regretted for several reasons. 1. The recom- 
mendation of the committee awarding the medal to Lord Selborne was in 
itself appropriate, and should have been acquiesced in by the association 
without any challenge or debate. 2. Mr. David Dudley Field was 
undoubtedly better entitled to that honor, at the hands of such a body, 
than Lord Selborne; for, whatever praise may be bestowed on the 
work of Lord Selborne, he merely imitated and improved in England 
what Field had done in New York long before. That fact has been 
acknowledged by English judges and lawyers againand again. It was 
acknowledged by Lord Coleridge during his visit to this country in 
1883. Lord Coleridge had probably as much to do with bringing about 
the reformed procedure in England as Lord Selborne had, and was 
probably as much entitled to the American Bar Association medal as 
Lord Selborne, even on the theory of the committee of award. But 
both of these men, great as were their services to their country in 
bringing about reformed procedure in England, sustain toward Mr. 
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Field, the originator of the system, very much the same relation 
that one who improves a great invention sustains to the origi- 
nal inventor. It is as though the man who improved the Morse 
alphabet should be put above Morse, or as though the man 
who invented the photographic negative should be put above 
Daguerre ; or, to use a more lawyer-like illustration, it is as though a 
judge should hold secondary evidence to be better than primary evidence. 
But while the committee might better have made the award to Mr, 
Field (in which case its report would have been adopted without 
debate), it was not seemly that Mr. Field's friends should have raised 
a controversy about it. The truth is, they took the matter up and 
** electioneered’’ for Mr. Field in a manner that was hardly delicate 
and which he himself must have regretted. The debate which followed 
was animated, to say the least, and of such a nature that the association 
voted not to publish it in its minutes. . The springing of such a contro- 
versy in a public body, whose debates take place in the presence of rep- 
resentatives of the press, put the association in a very embarrassing 
position, and they probably found the happiest way out of it, by award- 
ing two medals and by voting that no medal should be awarded in 
future. 


Tue IntTRopucTION OF THE PHONETIC SYSTEM OF SPELLING. — The 
Legal Adviser (Chicago), contains the following :— 


In the recent sittings of the American Educational Society in Toronto, a 
committeée on that subject submitted a report favoring a more fonetic syster of 
English orthografy. William Houston, of Toronto, T. R. Vickroy, of St. Louis, 
Prophessor Brigham, of St. Paul, and other distinguished educators, set forth 
the advantages of the proposed reform with notable ability. That a more 
fonetic system of English orthografy is very desirable, no educated person 
denies. One of the most serious obstacles to its attainment has been the un- 
practicalness of most zealous advocates. They have retarded the movement by 
proposing too much at the beginning. Instead of directing their efforts to one 
or. two or three of the more obvious absurdities, such as the use of ph and gh to 
represent the simple sound of f, they have scattered their reformatory arrows 
indiscriminately against a host of orthografic phaults, many of which are to the 
bulk of readers, not perceptible. The disuse of French spelling in all anglicised 
French words, and the rejection of superfluous letters and logograms where the 
same sound 1s represented by a single alfabetic character, would not be diffi- 
cult. The growth of our language is in that direction. We find in colonial 
statutes that our grandfathers wrote affidavitt, libbertye, prophanitye, jurye, 
butt, att, thatt, etc. We have eliminated some of their orthografic barbarities; 
we may eliminate the remainder by not trying to do all at once. 
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This is a subject that ought to be taken up by every journal, lay or 
professional, and which educational journals especially cannot be par- 
doned for neglecting. But the slight reform proposed by the above 
article, though advocated by many who have given attention to the 
subject, on the ground that it is the best we can get, is not worth the 
cost of the agitation necessary to produce it. It leaves untouched the 
difficulty and folly of trying to spell a language which contains forty- 
two elementary sounds, with twenty-six letters. The effort of learning 
to spell such a language 1s a waste of at least three years of the life of 
every child in every English-speaking country. If any one doubts the 
enormous waste which this folly entails, let him take an otherwise bright 
adult person that has never had the opportunity of learning to spell 
and read, and let him see how long it will take such a person, with 
constant practice, to learn to write our language without misspelling 
ordinary words. We know of one very capable and bright American 
woman, who had no opportunities of education in her youth, and who 
has struggled for three years without doing much more than make a 
fair beginning. In addition to the enormous waste of the strength of 
youth in learning to spell the more than seventy thousand words of 
which our language is composed, the collateral injury to the mind, 
which consists in training the memory to remember merely arbitrary 


things which have no natural or reasonable association, is of itself very 
great. A partial reformation of such an evil cannot be tolerated. 
The ax should be laid at the root of the tree. 


Don Piatr. — It is not generally known that the late Don Piatt was 
trained to the bar and held at one time, before the civil war, the office 
of Judge of the Court of Common Pleas in Ohio. At the very beginning 
of the war he enlisted as a private, but soon rose to the rank of colonel, 
and was, we believe, brevetted brigadier-general. He served, during a 
portion of his military career, on the staff of General Robert Schenck, 
who was afterwards our minister at the Court of St. James. Schenck 
was what was known as a ‘‘ political general,’’ and Piatt was of course 
a ‘* political colonel.’’ Nevertheless, Piatt was a man of fine ability, 
and, if not greatly distinguished as a soldier, he certainly did acquire 
considerable distinctien, after the war was over, as a military critic. 
It is easy for a man, in the quiet of his study, to criticize military 
movements after they have taken place. Our hindsights are much 
sharper than our foresights. The political general of true worth was 
such a one as John A. Rawlins, to whom Grant was indebted for his 
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glorious military career more than to any other man. Rawlins, it is 
well known, kept liquor out of Grant’s headquarters and prevented 
him from relapsing into the habits which had compelled his resignation 
from the regular army. This Fidus Achates of Grant was a plain 
lawyer from the little country town of Galena. Without a military 
training himself, he nevertheless was to his chief the thinking machine 
which Gneisenau was to Bliicher. In fact Grant and Bliicher resemble 
each other in many ways. Both were dangerously fond of strong 
drink. Both had the thing most essential in a general, an enormous 
reserve of courage and a capacity to shoulder great responsibilities 
without being oppressed by them. One hardly knows which to admire 
most, the amazing retreat of Bliicher after the battle of Ligny, where he 
had been squarely defeated by Napoleon and personally unhorsed and 
run over by the French cavalry, to the new field of battle planned by 
Wellington and Gneisenau, —a retreat. which Napoleon regarded as 
impossible for any general or any army, — or the resolution of Grant 
on the first night of Shiloh, when scarely a vestige of his army was left 
in line, to resume the offensive at daybreak, with what re-enforcements 
Buel could bring upon the field. The death of such a brilliant and 
gifted man as Don Piatt recalls to mind the conspicuous services ren- 
dered by members of the legal profession in the civil war, on both 
sides. Any attempt to recount those services wou!d involve the 
writing of the history of the whole struggle. The American lawyer 
has been a leader in war as well as in politics. A newpaper wag said 
that if all lawyers in the Federal army could be gathered into one 
corps they would ‘* put down the rebellion,’’ not merely by reason of 
their numbers, but because, by reason of their professional habits, 
they were so great on the charge. 


Errata. —In the article in our last number on Decisions of the 
Comptrollers, at pages 738 and 746, occur two misprints relating to the 
year in which the Court of Claims was established. In the one case 
the year is incorrectly given as 1885 and in the other as 1857. The 
court was established in the year 1855. 


Enautsu Crrations.— No kind of reference books are of more value 
to lawyers and judges, who know how to use them, than concordances 
of cases, or judicial ‘‘ citations, ’’ as they are sometimes called,— be- 
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ing tables of cases so collected as to show every subsequent case in 
which the particular case has been cited by any judge in a judicial 
opinion. By this means a case can be traced down through its subse- 
quent history, so to speak, and it can be discovered to what extent it 
has been followed, or whether it has been overruled, doubted, disap- 
proved, or in any way limited or disparaged. In other words, every 
important decision acquires in time a certain standing, from judicial 
recognition or disparagement, as a precedent, and this standing can best 
be discovered by tracing a given case down, through the aid of such a 
concordance of citations as we are speaking of. We now have pleasure 
in stating that the Boston Book Company, 154 Beacon street, Boston, 
are issuing in this country a volume called ‘‘ English Citations,’’ being 
an index of all English cases judicially noticed between the years 1865 
and 1890. The work has been compiled by George John Talbot and 
Hugh Fort, and must prove of great value to the profession. 


IMPROVEMENT OF THE CorPoRATION Laws.—A committee of the 
New York Bar Association have in charge the subject of the improve- 
ment of the corporation laws, — meaning, of course, the corporation 
laws of the State of New York. The committee have sent out a circular 
to several prominent lawyers, asking for suggestions. The subject is 
one of such great importance, and the Bar Association of the State of 
New York is a body of such great influence that we offer the suggestion 
that such of our learned readers as have given such a study to this 
subject as will enable them to make suggestions to the committee which 
might be useful, should write to their chairman, Daniel S. Remsen, Esq., 
69 Wall street, New York City. 


SKETCHES OF THE BENCH AND Bar oF WrominGc VALiey.— The task of 
writing the lives of the judges and lawyers of the Valley of Wyoming 
was undertaken by our learned and able friend, George B. Kulp, Esq., 
of Wilkesbarre, Pa. He at first intended only one volume; but that 
was so well received that a second followed, and afterwards a third. 
It has not been his task to chronicle the lives of common-place lawyers 
and judges alone. Luzerne county has had one senator of the United 
States, sixteen congressmen, two governors of Pennsylvania, two 
attorney-generals of that commonwealth, one minister in the diplomatic 
service, four judges of the Supreme Court of Pennsylvania, two judges 
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of courts of the United States, and eleven judges of Common Pleas 
Courts in other counties or States, in addition to the ten law judges 
which she had furnished to the bench of that county. This is certainly 
a very fine record. This multiplication of lawyers and judges presents 


a strange contrast from the primitive condition of the things depicted 
by the poet Campbell, when — 


** One venerable man, beloved of all 
Sufficed, where innocence was yet in bloom, 
To sway the strife which seldom might befall; 
And Albert was their judge in patriarchal hall.” 


And we have no doubt that Albert was what the Pennsylvanians call a 
‘lay judge.’’ Possibly he was one of the thirty-five lay judges which 
Luzerne county has had. But from a simple pastoral people whose 
strifes, ** that seldom might befall,’’- were easily composed by one 
venerable arbitrator, himself seemingly unlearned in the law, the people 
of Luzerne county must have grown very litigious; for we learn from 
these memorials that the total number of judges and lawyers, dead and 
living, in that county, has been, from its beginning down to the present 
time, five hundred and thirty-nine. If Luzerne county had furnished, 
after the venerable Albert of Campbell’s poem, John Bannister Gibson 
alone, and had stopped there, she would have discharged her full quota 
and would have been entitled to escape draft; for Chief Justice Gibson 
was equal to a whole battalion of ordinary lawyers and judges. But 
his name is followed by that of Woodward, only less distinguished, and 
his by two others who have adorned the Supreme bench of Pennsyl- 
vania, —a bench whose decisions have always been held in high esteem 
by the legal profession of our country. 


LreGaL Personats. — Mrs. Myra Bradwell, editor of the Chicago 
Legal News, took a short summer vacation in Europe, after recovering 
from a severe illness. Judge James B. Bradwell, who occupied the 
editorial tripod during the absence of his gifted wife, got seriously hurt 
in a contest with a ‘‘ grip car,’’ but fortunately survived it and is now 
well,— retaining, we may imagine, some strong impressions as to what 
the law ought to be in railroad damage suits. - - - - Mr. John 
D. Lawson, the distinguished lawwriter, has accepted the chair in the 
law department of the University of Missouri made vacant by the 
resignation of Prof. Tiedeman. Mr. Lawson’s new address is there- 
fore Columbia, Missouri. Mr. Lawson expresses himself as pleased 
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with his new duties. He has an able chief in the person of Judge 
Alexander Martin, the dean of the law faculty, and a competent 
associate in the person of Prof. James A. Yantis. - - - - The 
death of Mr. U. S. District Judge Hoffman, which took place in 
August last, leaves Hon. Matthew P. Deady, U. S. District Judge for 
the District of Oregon, the oldest Federal judge now living. Judge 
Deady was appointed in 1854, and has filled the office ever since with 
great ability and credit, —a statement of which his published opinions 
afford ample proof. - - - - The cry against corporations loses 
much of its force when it is remembered that the men who compose 
these ‘* bloated ’’ institutions are often the most blameless and amiable 
people in the world. The American Law Review, for instance, is a cor- 
poration; but nearly all its stock is held by a talented Harvard law stu- 
dent, who, being at once ambitious and wealthy, devotes himself to his 
law studies and the care of his investments. He will no doubt be heard 
from in the editorial department of this publication in the fullness of 
time. He does not dictate to the editors; but he would, no doubt, have 
ordered this paragraph out if he had seen it intime. - - - - Mr. 
Irving Browne, the talented editor of the Albany Law Journal, was not 
delighted with everything that he saw and tasted during his summer vaca- 
tionin Europe. The hotels were bad ; the French were not as polite as the 
English ; and they made him pay for ice water in Venice. He thought 
that one of our editorial staff, who summered in Iceland, was better off ; 
but he was mistaken: there was not a piece of ice in Reykjavik to stop 
the hemorrhage of a dying man. 


NatiIonaL LEAGUE FOR THE PROTECTION OF AMERICAN INSTITUTIONS. — 
This body has issued its document No. 12, being its report of its opera- 
tions for the last year. It concerned itself (unsuccessfully it seems) 
with resisting the passage of a bill introduced in the legislature of New 
York, called the Freedom of Worship Bill. It resisted successfully in 
Congress an increase of the appropriation for Catholic schools among 
the Indians. However much we may condemn, on general principles, 
the appropriation of public money in aid of sectarian schools, it ought 
to be fairly admitted that the Catholic schools among the Indians have 
been much more successful than the government schools, or than the 
schools of any Protestant denomination. The story told in this docu- 
ment shows that religious sects, like other interests clamoring for the 
appropriation of public money, are on hand in the halls of Congress 
and of the State legislatures, in the persons of able and cunning lobbyists, 
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who find shamefu! allies among the members, ready to pervert the pub- 
lic trust which they represent to the promotion of private or sectarian 
interests. The object of this League is, speaking generally, to prevent 
the appropriation of public funds for sectarian objects and to prevent 
the gradual union of church and State, which is slowly taking place un- 
der sectarian efforts. It is endeavoring to induce Congress to propose 
to the States the following constitutional amendment :— 


*“No State shall pass any law respecting an establishment of religion, or 
prohibiting the free exercise thereof, or use its property or credit, or any money 
raised by taxation, or authorize either to be used, for the purpose of founding, 
maintaining or aiding, by appropriation, paymentfor services, expenses or other. 
wise, any church, religious denomination or religious society, or any iustitution, 
society, or undertaking which is wholly, or in part, under sectarian or ecclesi- 
astical control.”’ 


There is hardly any prospect that this will be done. The people are 
in no mood to impose further constitutional restrictions on the States, 
and thereby increase the leverage of the Federal judiciary, the only 
branch of our government not responsible to the people, and give 
it additional excuses for usurpation. A constitutional amendment 
making that judiciary elective would at this hour stand a much better 
chance of adoption. 


Tne Missovrt Bar Assoctation held its eleventh annual meeting at 
Excelsior Springs on the 23d and 24th days of September under the pres- 
idency of Hon. L. C. Krauthoff. Some valuable papers were read, and 
the meeting was of more than usualinterest. Hon. John L. Thomas, one 
of the judges of the Supreme Court of Missouri, contributed a paper 
on ‘* The Question of Fact in the Administration of Law.’’ Henry W. 
Bond, Esq., of St. Louis, reada paper on ‘‘ The Interstate Commerce 
Clause of the Federal Constitution.”? R. F. Walker, Esq., read a 
paper devoted to the inquiry, ‘‘ How Far are Corporations Liable for 
Acts not authorized by their Charters?’’ Papers were also read by E. 
P. Gates, Thomas K. Skinker, and Frank Hagerman, Esquires. We 
print the able paper of Mr. Hagerman elsewhere. The programme 
was varied by a concert at night, and the meeting ended with a ball. A 
good deal of criticism has been bestowed upon the practice of this body 
of holding its annual meetings in the summer and at some watering- 
place in the western part of the State. There are those who think that 
winter meetings, held alternately at St. Louis and Kansas City, would 
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secure a larger attendance and prove more useful. In mid-summer 
many members of the St. Louis bar are off on their summer vacation at 
the sea-shore, or in colder latitudes, and are thereby disabled, so to 
speak, from attending their local bar association. 


Non-PARTISAN ELection oF JupGEs.— The recent judicial election in 
Chicago presented the curious spectacle of the Democratic and Repub- 
lican parties uniting upon several candidates, who were, of course, 
elected. One of the members of the Democratic State Committee of 
New York, was nominated on his party ticket for Judge of the Supreme 
Court of that State, and a cry was raised, either that he should quit the 
ticket or quit the machine. We have not learned what the result was. 
A farcical proceeding took place in the Republican nominating conven- 
tion of the twenty-eighth judicial district of Kansas, whereby, in a 
single ballot, each of three rival candidates had, at one time or other, 
votes enough to nominate him, in consequence of changes honestly 
made,— which led one of them, who was not declared the nominee, to 
continue ‘‘in the race.’’ Meanwhile ‘‘ Bro. McKay,’’ the farmer’s 
alliance judge, unlearned in the law, continues to refuse to foreclose 
mortgages, and to punish the officers of his court for obeying the man- 
dates of the Supreme Court. ‘‘The Supreme Court is to settle lor 
pints, but the deestrik jedges is to du jestice ”’ 


Ricut or A Common Carrier To nis ror NEGLI- 
GENCE.— It is well known that it is the settled law of the United States 
that any stipulation in a bill of lading or othercontract of affreightment, 
whereby the carrier undertakes to limit his liability for negligence, or 
to exempt himself from responsibility for the negligence of his serv- 
ants,—is void. It is well known that the doctrine is otherwise in 
England, and that such stipulations are valid, although they are to the 
effect that the carrier or ship-owner shall not be liable for loss or dam- 
age occasioned by tie negligence of himself or his servants. In a 
recent case two actions grew out of the same marine disaster ; one was 
finally determined in the Supreme Court of the United States, and the 
other in the English Court of Appeal. In the Supreme Court of the 
United States the ship-owner was held liable, but in the English Court 
of Appeal he was exonerated. That a carrier should be allowed to 
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take the money of the shipper, and then lose or damage the goods 
by his mere negligence and be exonerated from liability, is a reproach 
to any civilized system of jurisprudence. The merchants of Great 
Britain feel strongly the injustice of this rule of law, and accordingly 
a draft bill has been prepared by the London Chamber of Commerce, 
which proposes to adopt substantially the American rule. The bill is 
said to contain a provision intended to preclude parties from contract- 
ing themselves out of its operation ; and it proposes to enact that every 
ship-owner shall be liable to the owner or consignee of goods, or to the 
indorsee of a bill of lading, for all injury, damage or loss ‘* caused by 
the want of ordinary and reasonable care on the part of the ship-owner, 
master, crew, servant or agent of such ship-owner; and the onus of 
proving that such injury, damage or loss as aforesaid was not occa- 
sioned by want of ordinary and reasonable care shall be on the ship- 
owner.’? The provision in regard to tie burden of proof is equally 
important with that prohibiting the carrier from imposing upon the 
shipper a contract whereby the carrier exempts himself from liability 
for his own negligence. The subject of the burden of proof in actions 
against carriers of goods is one which has provoked a contrariety of 
judicial opinion in America.! 

The rule prohibiting carriers from contracting so as to exonerate 
themselves from liability for loss or damage happening through their 
own negligence or that of their servants, is rendered largely nugatory, 
in many American jurisdictions, by the rule which places upon the 
shipper throughout, the burden of proving negligence, without allowing 
the happening of the loss to be of itself prima facie evidence of negli- 
gence. The true rule is that expressed in the clause above quoted 
from the proposed bill. The loss or damage of the goods ought to be 
prima facie evidence of negligence; and the burden ought to be cast 
upon the carrier to exonerate himself from the presumption of negligence 
thereby arising, if hecan. The reason is that the shipper cannot follow 
the goods, is not with them when the loss or damage occurs, but that 
the carrier does follow them, and is with them at the time of the loss or 
damage, either by himself or his servants. Nor will this rule be a 
hardship to the carrier. Experience proves that the servants of rail- 
way and other carriers will always swear up to the mark in order to 
exonerate the defendant in such actions. They are under a tyranny 
which compels them to do so. Unless they do so they inevitably lose 
their situations. 


7 See an article on this subject, 22 Am. Law Rev. 198. 
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State Bar Associations. — Nearly every State of the Union now has 
a bar association. Michigan, one of the foremost Stafes in respect of 
the standing of its courts and especially of its Supreme Court, came 
into line with the others last summer, organizing a bar association, 
with Hon. Alfred Russell, LL.D., as its president. We have had 
the fortune to attend several State bar associations, and have found 
that a greater interest in them is maintained in the south than in the 
north, as a general rule. The meeting of the Alabama Bar Associa- 
tion, which took place at Anniston, in 1890, was especially well attended 
and interesting. Nearly one hundred members were present, embrac- 
ing the most prominent lawyers in all parts of the State. All the 
judges of the Supreme Court, save one who was ill, were present. The 
meeting took place under the presidency of Hon. T. H. Watts, Sr., 
who had been attorney-general in the cabinet of Mr. Davis, and 
afterwards governor of the State of Alabama. The meeting of the 
Illinois State Bar Association, which took place last winter at Spring- 
field, under the presidency of Judge Bradwell, of Chicago, was well 
attended, and its proceedings were interesting. We understand that 
the next annual meeting of that body will take place in Chicago in 
January. It is worthy of remark that that body fell into a languishing 
condition, from which it was rescued by the vigor of its new secretary, 
Hon. W. L. Gross, of Springfield. State bar associations do not 
organize and run themselves; and as the presidency is an honorary 
office, changing every year, the success of the organization depends for 
the most part upon the vigor and energy of the secretary, who is its 
permanent executive officer. Mr. Gross is a model bar association 
secretary. He acquired his vigorous and methodical business habits 
when a young man during the late civil war in the office of quarter- 
master. The success of the American Bar Association is more largely 
due to the energy and devotion of Mr. Edward Otis Hinkley, its secre- 
tary, and Mr. Francis Rawle, its treasurer, than to any other causes. 
The mainspring of the Alabama Bar Associatioa is Mr. Alexander Troy, 
its indefatigable secretary. We say to those who contemplate organ- 
izing bar associations, by all means get an able and vigorous secretary, 
and do not be too parsimonious to pay him clerk hire. 


Tue ABOLITION OF THE GRAND Jury System. — The Canadian Minister 
of Justice has addressed a circular to the Canadian judges and others, 
asking for their views upon the expediency of abolishing the grand 
jury system. Many of the judges have replied, and the general con- 
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census of their opinion is against abolishing the time-honored institution, 
Their replies are printed in the Montreal Legal News for October 10th. 
It may be worth whilc to note that, by the constitution of South Da- 
kota, the legislature is authorized to modify or abolish the grand jury, 
and the legislature of that State has accordingly passed an act reduc- 
ing the number of grand jurors to six, of which five may finda true 
bill. The constitutions of Wyoming and Kentucky cut the grand jury 
down to twelve, and the constitution of Wyoming permits its abolition. 
The grand jury is not very capable or expert as an inquisitorial body ; 
trained magistrates, where they can be had, are much better; but 
several of the Canadian judges have passed the encomium upon the 
grand jury that itis a bulwark against unfounded and vexatious crim- 
inal prosecutions. It was for that purpose that ancient wisdom 
erected it; and so long as that necessity endures the people will 
retain it in some form or other, and will not be content to have per- 
sons put on trial for crime upon the accusation of a single prosecuting 
attorney or magistrate. Speaking with reference to Missouri, which is 
within the range of the present writer’s experience, he is able to say 
that one of the greatest evils in the administration of criminal justice 
is the setting on foot of unfounded and vexatious prosecutions, by the 


prosecuting attorneys, who are often mere boys just out of the law 
school. 


Decision THAT A NeGro’s House 1s nis Castte.—The Albany 
Law Journal, quoting from the Atlanta Constitution, applauds a recent 
decision of the Supreme Court of Mississippi to the effect that a negro 
assailed in his house may collect his friends and defend his house to the 
same extent that a white man may, — in short, that a negro’s house is his 
castle, just as much as a white man’s is. Our contemporary seems to 
think it remarkable that such a decision should emanate from a south- 
ern court. We have read the judicial reports to no purpose for many 
years, if we have not been able to come to the conclusion that the con- 
stitutional rights of a negro, indicted for crime, are just as safe in the 
courts of last resort of the south as in those of the north. We cannot 
recall a case where we have discovered the faintest disposition on the 
part of a southern appellate court to discriminate against a defendant 
because of hiscolor; nor do the judicial reports of the southern States, 
as a general rule, disclose whether the criminal defendant is a negro or 
a white man. Speaking with especial reference to the decisions of the 
Supreme Court of Missouri, to those of the Court of Appeals of Texas, 
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and with more general reference to those of the other southern courts 
of last resort in criminal cases,—we believe we can say with entire 
confidence that there is not a judge upon any of those benches who is 
not as carefully solicitous of the constitutional and legal rights of a 
negro indicted for crime, as of a white man indicted for crime. In fact, . 
a negro criminal stands a better chance of ultimate acquittal in the 
southern than in the eastern courts; for the reason that, in the south 
ern courts, greater attention is paid to regularity of procedure and 
greater importance is attached to merely technical defenses. The 
southern judges perhaps exert themselves too strongly in the effort of 
seeing that every man accused of crime has his exact legal rights; and 
in this regard there is not one of them that would not regard it asa 
reproach to him to make any discrimination between the black man and 
the white man. The negro may, and no doubt does, suffer through the 
prejudice and violence of communities and through the prejudice of 
juries. This is the unavoidable condition of two races of unequal 
strength and merits endeavoring to live together within the same terri- 
torial limits ; but in the appellate courts, so far as the conduct of the 
judges is concerned, he is at every point the equal of the white man. | 


Power or A Corporation To Give away ITs Capita, Stock.— 
In a recent case the Supreme Court of the United States has decided two 
propositions: 1. That if a corporation, in the settlement of an in- 
debtedness, without fraud, issues its shares to its creditor at the rate of 
20 cents in the dollar, another creditor cannot charge the share-taker in 
respect of the unpaid balance of 80 cents inthe dollar. 2. That in de- 
ciding such a question it will not follow a decision of the Supreme 
Court of the State, under whose statute the corporation was organized 
and in which State the transaction arose, interpreting its own statute, if 
it is of opinion that such State decision is contrary to the ‘‘ general 
law.’’! This decision has provoked much adverse criticism. It is funda- 
mentally opposed to all the previous conceptions of that court and of 
nearly all other courts. That doctrine is that whoever takes the shares 
of a corporation from the corporation must pay for them in full either 
in money or in money’s worth; and that, if there has been an agree- 
ment between him and the corporation to pay for them a sum less than 
par value, that agreement will be discharged by the law, and he will 
be held bound to pay the unpaid balance at the suit of creditors, the 


1 Clark v. Bever, 139 U. S. 96. 
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corporation becoming insolvent. Cases without number affirm this 
proposition in one way or another. 

We have received several letters on this decision of the Supreme 
Court of the United States. M. C. Phillips, Esq., of Oshkosh, Wis., 
writes :— 

‘I thought it might be of interest to you to note an instance in our 
own State of a similar occurrence, which is of equal, if not greater 
importance, because it affects the law of real estate. In the case of 
Mohr v. Porter et al.,! our own court reversed a former decision, to- 
wit: More v. Tulip,? because in the interval, the U. S. Court, in con- 
struing the statute regulating the sale of lands by guardians, decided 
adversely to their former opinion. * * * It would seem to bea 
more dangerous instance of the exercise of their power and more 
flagrant in its character, on account of the fundamental principle that 
the title to real estate is based upon the-law of situs. The cases will 
furnish you another full instance of what seems to be an usurpation of 
power, and I hope you, and the bar generally, will follow up the ques- 
tion. We have another instance in our own State, that, from a cursory 
view, I should say, would place us in the same situation that Iowa isin. 
In the case of Goebic Siv. Co. v. Iron Chief Mining Co.,*° our own 
Supreme Court holds that a stockholder, who has paid less than the 
face value of his stock, is iisble to the creditors of the corporation for 
the difference, irrespective of the question of good faith. So it would 
seem as if our own Court would hold that a corporation cannot give 
away or dispose of, for less than par value, its capital stock.’’ 

J. W. Judd, Esq., of Salt Lake, also writes to us concerning Clark 
v. Bever, as follows: — 

‘** T have read this case carefully, as well as the case of Fogg v. Blair 
in same volume. I had heretofore had occasion to read the case of Upton 
v. Tribilecock 4 and its kindred cases, as well as the case of Jackson v. 
Traer in 68 Iowa. * * * The case of Clark v. Bever, in my judg- 
ment, puts aside all the previous decisious of the court; not only this, 
but upturns all previous ideas of the law. I am sorry the court did it. 
I think I can see infinite mischief as the outcome of thisdecision. The 
court has allowed the apparent hardship of the case to lead them into 
two blunders, not the least of which was the refusal to follow the 
Supreme Court of Iowa in the construction of a State statute. This 
whole decision will at some future time come back to trouble the court. 
In the opinion Judge Harlan begs the argument all the time ; and while 


151 Wis. 487. 347 N. W. Rep. 726. 
2 40 Wis. 66. 491 U.S. 45. 
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emphatic in his affirmation of the former cases, really, in my opinion, 
overrules them completely. The case of Fogg v. Blair is worse, if pos- 
sible, than the other. Under both opinions all a stockholder has to do 
to escape liability is to show that when he bought the stock it was 
worthless.’’ 


Notes ON THE EnGuisH Bencu AND Bar.! — There is some little diffi- 
culty in estimating how far personal details about the English bench 
and bar may be interesting to American readers, who are so far re- 
moved from our scene of action. What seems full of life and color 
to one living in the midst of them may probably be dull and insipid 
and wanting in actuality to another outside the circle. But I would 
hope that something can be said about the society which Sir James 
Fitzjames Stephen, on the occasion of his retirement from the bench, 
described as one which he thought could hardly be excelled elsewhere : 
that it will not be too remote from American sympathies when it has 
been said. 

Perhaps I may make this remark of Sir James Stephen’s a kind of 
text from which to start, and as furnishing an opportunity for a brief 
description of the kind of men who engineer the machinery which in 
two previous articles of this magazine has been described at some 
length. This is the easier because the bench and bar of London 
are by far the most important part of the bench and bar of 
England; it being focussed, as may be said, in the metropolis. 
We have under immediate notice the judges of the House of 
Lords, the Supreme Appellate Court for the kingdom; the Privy 
Council, the Appellate Court for our colonies and in certain ecclesi- 
astical cases; the Appeal Court in two branches of common law 
and chancery, with three judges in each, taking appeals from the high 
court to which cases of first instance go; and finally we have the Pro- 
bate, Admiralty and the Divorce division having, cognizance of such 
cases as from its name evidently appears. Let me run over a few of 
the names in this college of justice, as the Scotch term their judges of 
the Court of Session. To begin with the Lord Chancellor —Lord 
Halsbury, who, as Sir Hardinge Gifford, was a noted advocate in nisi 
prius andcriminal cases, his earlier years of advocacy having been passed 
at the Old Bailey, a school which is not usually supposed to breed Lord 
Chancellors, as says Lord Macaulay in descanting upon the various 
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accomplishments of Judge Jeffries. But Sir Hardinge Gifford was a 
politician and an orator, and effective both in the house and on the plat- 
form, in spite of a figure which is not graceful butis plump. As several 
of our highest legal posts are open rather to the successful politician than 
to the learned lawyer, the Lord Chancellorship being pre-eminently such 
a one, Sir Hardinge arrived at the woolsack. Many attacks have 
been made upon him for his exercise of patronage in that office ; but no 
accusations have been leveled against him on the ground that as judge 
he does not do excellently well. Sometimes it occurs to one that there 
must be some mistake in the talk about learning and special qualifica- 
tions for great offices. Possibly their holders are so supremely clever 
that they quickly make up all deficiencies. Lord Randolph Charchill, 
for example, must have been such a Chancellor of the Exchequer, and 
Lord Halsbury may be such a Lord High Chancellor. If Lord Halsbury 
has not the versatility of Lord Brougham it must be noted that he has a 
reputation for being something more than a mere lawyer. At the late con- 
gress of Orientalists those of us who are not privileged to know his 
lordship intimately were made aware that he is known amongst scholars 
as an expert in Hebrew. 

Of the other members of the House of Lords, the judicial members, 
that is, over whom Lord Halsbury presides, I hope I may say without 
disrespect to his lordship that his English colleagues, at least, are ad- 
mittedly, as lawyers, his superiors; but all of them, with the excep- 
tion of Lord Bramwell and Lord Herschell, have attained their 
reputation within the strict boundaries of the profession. Lord Bram- 
well is known as an active disputant in many social controversies, 
political economy being his hobby, upon which he tilts at all radicals 
and socialists, with weapons taken from the armory of Adam Smith 
and Ricordo and ‘*the older economists”’ generally. He wields them, 
it must be said, with a vigor and caustic acuteness which make him a 
formidable opponent and a great favorite with those who look at the 
sport from the outside. Lord Herschell, the predecessor of Lord Hals- 
bury when Mr. Gladstone was last in office, and who will probably 
succeed him should what is called the Sir Charles Russell disability bill 
be ever passed, and even it may be if it does, has the talent, the activ- 
ity and the plausibility of his Semitic race. He isa politician, philanthro- 
pist, and educationalist. In the latter capacity he has been one of the 
most prominent members of the governing body of the London Uni- 
versity. 

The fame of Lord Hannen has spread throughout the civilized world, 
from his having presided over the Parnell special commission. Prob- 
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ably he is,however, less known as the late president of the Divorce Court, 
and in that capacity is anideal judge. He escaped to the Lords in 
time to avoid the painful necessity of further pursuing his studies of 
Mr. Parnell’s character. Let us add that he supports his intellect and 
his learning upon vegetables; as the Scotch student is supposed to cul- 
tivate his upon a little oatmeal. 

The reputation of Lord Field was earned upon the bench of the 
high court as a puisne judge. It had two distinctions. Mr. Justice 
Field was the most learned and at the same time the deafest judge in 
the courts. The learning and the deafness ran a stiff race. Unfor- 
tunately the public form of the latter increased too palpably. Then, in 
compliment to the learning, Mr. Justice Field was sent to the House of 
Lords as a life peer. Lord Watson is one of the three Lords of Appeal 
in Ordinary who sit in the House of Lords, each with a salary of £6,000 
ayear. He is the representative of the Seotch law, as Lord Morris is 
of the Irish. Lord Macnaughten is the third of these lords who re- 
ceive salaries for their services in the supreme tribunal of the country. 
Lord Watson's career has been somewhat remarkable. As a Scotch 
advocate he was for many years uncuccessful and seemed likely to be 
a failure. Afterwards his past abilities received their reward, and he 
became Lord Advocate in Lord Beaconsfield’s government. In the very 
year when Lord Beaconsfield determined on a dissolution, a vacancy hap- 
pened amongst the Lords of Appeal by the death of the Scotch repre- 
sentative, and Lord Watson succeeded to his office. A few months 
later, as it turned out, his chances of promotion would have been over ; 
and he would either have had to go back to the bar, or, itmight be, by 
chance have obtained a comparatively obscure judgeship in his own 
country. In the opinion of competent judges no holder of judicial 
office surpasses him in brilliance and soundness of judgment. The 
rapidity with which he masters principles and facts and the power 
with which he combines them have been manifested in an almost phe- 
nomenal manner both in the House of Lords and in the Privy Council. 

Before leaving these very high latitudes of the House of Lords and 
the Privy Council, which are outside the course which the ordinary law- 
yer takes in his daily voyages, a peculiarity may be noticed of both 
ceurts, which agrees with the American modes rather than with the 
English. The matter of costume is one of the strictest etiquette in 
most of the English Courts. Gown, wig and bands are de rigueur in our 
superior Courts, both for bench and bar, with the exception that the 
judges in the House of Lords and the Privy Council appear in the 
ordinary dress of gentlemen. On the other hand, the etiquette is for 
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the Queen’s Counsel (or silks), whoappear before these two courts, to don 
the full bottomed wig, which is only worn on special occasions. The ex- 
planation of this difference is, nc doubt, that the law lords in the 
House of Lords sit there as members of the House, which is primarily a 
legislative chamber, and whose whole number, once upon a time, were 
entitled to sit in cases appealed to them. So what is now purely a legal 
and judicial proceeding in the divorce court, used to be a legislative 
proceeding by bill in the House of Lords. 

The Judicial Committee of the Privy Council, to give this court its 
proper description, too, is, as its name denotes, somewhat differeat from 
the ordinary law courts. It isof recent construction, and was not in ex- 
istence before 1833. The body of which it is a committee were a mis- 
cellaneous body of the King’s Privy Council, from whom commissioners 
were selected from time to time to hear appeals in Admiralty and 
Ecclesiastical and Colonial cases. So that it was outside the traditions 
of the bench and bar. 

Turning to the courts which are most in touch with the daily life 
of litigation, of litigants and of lawyers of both branches, there are sev- 
eral numes of their judges about whom something may be said to indi- 
cate the personalities by whom the benchis manned. Undoubtedly the 
most powerful and striking of our courts are the two courts of appeal, 
the one being the common law side of the Court of Appeal, presided 
over by Lord Esher, the Master of the Rolls; the other, the chancery, 
presided over by Lord Justice Lindley. Every one of these six judges 
is a man of eminent reputation and personal characteristics, ability 
and power, which give to their courts a prestige suitable to the place 
they occupy in the legal system. With all respect to the judges of the 
high court, it would be hard to select from its sixteen members of the 
Queen’s Bench and Probate, etc., division, and the five judges of the 
Chancery division, six judges quite as distinguished and interesting as 
those of the present Court of Appeal. The most striking personality of 
the whole is Lord Chief Justice Coleridge. He belongs to both, since he 
is ex-officio judge of the Court of Appeal, though rarely sitting there, 
most usually presiding over his own court at jury trials, or as the senior 
of a divisional court, which, as explained in the article before 
referred to, is an intermediate appeal court from which appeals lie to 
the Court of Appeal. When he does sit in the Court of Appeal, 
he is, by virtue of his office, head of that court, in the absence 
of the Lord Chancellor, and takes precedence of its usual presi- 
dent, Lord Esher. So also his salary is £8,000 a year, the next in 
amount to the £10,000 of the Lord Chancellor. Lord Esher, as 
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Master of the Rolls, has the salary of £6,000; his other col- 
leagues of the Court of Appeal having the ordinary salary of the 
judge of the High Court, viz.: £5,000. This question of salary 
is introduced per parenthesis and not as any supposed standard by 
which to measure the respective attractions of these learned judges; 
though it must be confessed that a man’s salary is not altogether with- 
out importance, and can never be entirely overlooked as an element 
that contributes at least some charm to the picture we make of him. 
At any rate we have had picturesque figures in Lord Coleridge and 
Lord Esher, who are practically the heads of the bench division and 
the Appeal Court respectively. But they are distinguished by almost 
exactly opposite characteristics of manner, and of mental constitution 
and temperament, which are as different as these physical figures. 
You would say from a glance at Lord Coleridge that he was the man of 
scholarship with literary tendencies, predominating over the business 
and practical ones. You understand at once that if such a man were 
not poet, as was his distinguished ancestor, then if he were lawyer, fol- 
lowing the traditions of the legal branch of his family, that he would 
be the ‘* silver tongued Coleridge’’ at the bar, who might enliven a 
profession about which he would not be enthusiastic, with more con- 
genial purely literary production. By eloquent speeches on social 
occasions and by graceful articles in magazines upon distinguished 
writers with whom he has had personal acquaintance, he has obtained a 
reputation for letters, which may be rather disproportioned to any 
actual achievement but which at any rate is indicative of the possession 
of the hereditary endowments of his family, and surrounds him with a 
halo of literature which, wherever found, redeems the wig from com- 
monplace. That Lord Coleridge’s hand has lost none of its cunning 
is evident from his late speech at the unveiling of the bust of Matthew 
Arnold in Westminster Abbey. Whatever may be thought of Lerd 
Coleridge’s originality, he undoubtedly adorns whatever he touches, 
whether it be a point of law or a question in literature. I believe 
there is an opinion in America that Lord Coleridge is a great law re- 
former. That is hardly his reputation here; though he does administer 
the law in many cases with a boldness and radicalism and freedom 
from prejudice, which have earned him the respect and admiration of 
those who can admire large views and a mind unshackled by either 
religion or social conventionality and bigotry. Such cases as those of 
the late Mr. Bradlaugh and Mrs. Besant, ‘‘ Fruits of Philosophy,’’ are 
cases in point. 


1 Great uncle? Ep. Am. Law REv. 
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Lord Esher is the lawyer and practical man of great abilities, culti- 
vated in the line of law by many years of experience. He prides 
himself on looking at matters, as far as may be, with the eye of common 
sense, and never fails to scout fine and scholastic distinctions. With 
his colleagues, like Lord Justice Bowen, who is the type of the scholar 
qui sait le grec, and the philosopher whose leisure has produced one of 
the best translations of Virgil we have; and like Lord Justice Fry, 
who graduated in the old school of equity pleading and who is also 
learned in books and interested in scholarship; with two such col- 
leagues, the court over which Lord Esher presides is as good a tribunal 
as any country could possess; and attendance upon it an intellectual 
treat. Lord Esher is the bluff, jovial, typical Englishman, fond of his 
joke, which has net so much of wit in it for the average mind; and 
with the impatience of the ordinary Englishman for theory and innova- 
tion. Great is his respect for the constitution of society, as by law 
and custom established ; and though it is almost impossible for any man 
nowadays to be a political Lord Eldon, it does not require a great ef- 
fort to conceive of Lord Esher as a Lord Eldon of these later times. 
Yet I cannot forbear mentioning a curious fact, which shows how, where 
least expected, the man who prides himself on his hard-headedness and 
practicability and who runs most easily in the well-defined grooves of 
society, may act with the defiance of genius for conventionalities and its 
love for the capricious and bizarre. Who would think that Lord Esher 
and Sara Bernhardt touch at any single point? And yet, if this lady 
has her coffin at home and her tomb in a cemetery at Paris, the Master 
of the Rolls has his splendid marble tomb upon which he lies in the ap- 
proved olden fashion, side by side with Lady Esher, in the churchyard 
of the village from which he takes his title. 

Of the other three judges of this court Lord Justice Lindley is known 
wherever English law has any influence, by his great books on Company 
Law and Partnership. We may be proud to have upon our bench the 
man of whom Sir Frederick Pollock, himself a lawyer who has been 
described as one of the finest intellects in England, has spoken as 
follows in that beautiful bit of literary work, the preface to his book the 
** Principles of Contract: ”’ 

‘*In your chambers and from your example I learnt that root of the 
matter, which too many things in common practice conspire to obscure, 
that the law is neither a trade nor a solemn jugglery, but a science. 
By your help and encouragement I was led to acquaint myself with that 
other great historical system which to this day divides, broadly speak- 
ing, the civilized world with the common law; to regard it not asa 
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mere collection of rules and maxims accidentally like or unlike our own, 
but as the living growth of similar ideas under different conditions. 
We perceive that the Roman law deserves the study and reverence of 
English lawyers, not merely as scholars and citizens of the world, but 
inasmuch as, both in its history and its scientific development, it is capable 
of throwing a light beyond price on the dark places of our own doc- 
trine. * * * Likeone in a Platonic fable I passed out of a cave of 
shadows into clear daylight. ‘The vast mass of detail was dominated by 
ordered ideas — luminous exposition. Equally removed from the futile 
struggling of a mere handicraftsman, with the multitude of particulars, 
and from the pedantry which gains a show of logical symmetry by 
casting out unwelcome facts, the master proved, not by verbal definition 
but by achievement in act, that the science of law is a true and living 
one.”’ 

That, Iam afraid, isalong quotation. But with itin my mind I could 
not but leave it to take the place of any words that I could have used ; 
and I could not resist indirectly giving you a specimen, if any of your 
readers have not met with these words before, of a kind of preface to 
an English law book which is not usually written. 

The remaining two judges of the Appeal Court are Lord Justice 
Lopes, who is said to be about retiring from the bench after fifteen years 
service, the period at which a judge becomes entitled to a pension. 
His reputation is not a brilliant one; but though outshone by such 
luminaries as Bowen and Fry and Lindley, he has performed his duties 
in a good solid style which has commanded respect. 

Lord Justice Kay is the latest appointed judge on the Appeal Court 
bench. He had the reputation, as a puisne chancery judge, of having 
great abilities, with a somewhat bad and imperious temper. He has 
hardly had time yet to make his influence widely felt, but he is not 
likely in any position to fail to assert himself effectively. 

We may now pass to the judges of the high court of justice and 
select a few of them for a brief note. There are twenty in all, exclu- 
sive of Lord Justice Coleridge; so that it is not possible todo more 
than mention several who lend themselves to remark more easily for 
various reasons —chiefly personal characteristics. They are a solid 
body of men, of great talent and experience, and capable administrators 
ot justice. Some three or four of them are perhaps a little too ad- 
vanced in years, but there are rumors that three or four are about to 
retire. But the large body of the judges are men in the prime of their 
faculties; and no one who lately observed them at the opening of the 
present sittings, when, as is usual, the whole body of the judges form a 
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procession with the Lord Chancellor at their head, on their way to the 
courts, could have refused to admit that they were a remarkable as- 
semblage of able and gifted men, and worthy representatives of the En- 
glish legal traditions. And yet it must be confessed that only a few of 
them have gained distinction in other spheres than that of the courts. 
There is not one, with the exception of Mr. Justice Hawkins, who has a 
reputation for brilliant advocacy, or political oratory. One or two of 
them have been parliament men, but of little distinction, and these are 
not the best of our judges by any means. Since Sir James Stephen 
left the bench, Mr. Justice Hawkins has been the most interesting figure 
amongst the puisne judges, partly owing to the fact that he has the per- 
sonal charm which one naturally expects to find in a brilliant advocate ; 
partly because he is a noted lover of sport, especially of horse-racing, 
and is one of the most popular members of the Jockey club; and partly 
because he has a cynical and sardonical kind of humor, which leads one 
to expect observations upon men and events with a good deal of 
diablerie in them. 

He is expected always to act with considerable disregard to ordinary 
rules ; and this may account for a rumor that has been prevalent that he 
intends, upon his retirement from the bench, which is said to be now 
about to take place, to go again to the bar, in order to measure swords 
with the redoubtable Sir Charles Russell, who, I need hardly say, is at 
the height of a most brilliant reputation as an advocate and cross-exam- 
iner, and is, without doubt, looked upon as the leading counsel at the 
common law bar. The careers of these distinguished men have been 
very similar, and their renown much of the same kind. It was Mr. 
Hawkins who turned Arthur Orton, alias Sir Roger Tichborne, to de- 
struction, and it was Sir Charles Russell who sent the notorious Pigott to 
blow out his brains in Spain. Both advocates were dealing with events 
upon which the eyes of the civilized world were fixed, and hence their 
fame has gone beyond the narrow bounds within which the forensic 
oratory is usually confined. And so perhaps the fact of Mr. Justice 
Day and Mr. Justice Smith having been members of the Parnell com- 
mission court may have given their names a wider vogue than they 
would have gained by the performance of their usual duties for a life- 
time. 

Mr. Justice Denman, the son of a former judge, and Mr. Baron Pol- 
lock, with Lord Esher and Lord Coleridge, are the only three remaining 
judges on the bench of the high court who sat in the old courts at 
Westminster. Lord Esher was appointed in 1868, and was then Mr. 
Justice Brett. He has since been made a peer; perhaps to balance his 
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lordship, the chief justice; they are not supposed to love each 
other too much. Mr. Baron Pollock is the ‘‘ last of the barons,’’ 
the old Barons of the Exchequer, who ceased, as a court, to exist in 
1881. 

Of the chancery division with its five judges, exclusive of the Lord 
Chancellor, who though the nominal head of it, never by any chance 
sits in any of its courts, there is not much that can be said. Mr. 
Justice Chitty is the bearer of a famous name; but any reputation he 
possesses outside the chancery courts has come to him as a famous 
university athlete and boating man, and as the judge for some years at 
the university boat races. Mr. Justice Romer is distinguished also in 
much the same way but in additign he was the senior wrangler of his 
year. It is an old question, ‘‘ What becomes of the senior wrangler?’’ 
Two of them, at any rate, are judges on the chancery division, Mr. 
Justice Romer, just mentioned, and Mr. Justice Stirling, and so are two 
or three of the leading Chancery Q. C.’s. As a rule, however, the 
chancery barrister does not distinguish himself very greatly outside 
the courts. Men like Lord Cairns and Lord Selborne are exceptions. 
Sir Horace Davey, the leader of the chancery bar, is as great a name 
on his side of the profession as Sir Charles Russell on the common law 
side, and yet asa public speaker and parliament man he cannot be 
called successful. Sir Richard Webster, the attorney-general, is 
chiefly associated with chancery work, though not so specially as some 
of the principal chancery barristers ; but as a public speaker and before 
juries he must rank below such men as Sir Charles Russell, Sir 
Henry James, and Sir Edward Clarke, the solicitor-general. ‘These last 
three are great ‘‘show men”’ and rivals, whose competition gives us 
the great fights of the law courts. To any one in danger of being 
hanged no better advice could be offered than to secure the services of 
Sir Edward Clarke. It may be that the judges of earlier times were 
greater than their successors of to-day; but it is doubtful whether a 
group of greater advocates could at any one period have been 
assembled than the English bar could now furnish from the two sides 
of common law and chancery. 


TRIBUTE TO THE Memory OF THE LATE JupGE Love. — Hon. John F. 
Dillon, formerly judge of the Eighth Federal Circuit, having been in- 
vited to attend a meeting of the bar of the State of Iowa, at Des Moines, 
called in consequence of the death of Hon. James M. Love, judge 
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of the United States District Court for the southern district of Iowa, 
wrote to the chairman of the meeting as follows: — 

‘Mr, Cuatrman: Judge Love leaves a name and memory which are 
priceless to his family and friends, to the profession and the State. It 
would be a reproach to us, and a neglect of duty towards those who 
will come to fill his place and ours, and who should come with the 
highest incentives, not to leave fit expression and memorial of the 
public appreciation of the character and services of the lamented 
deceased. 

** I am sincerely sorry that distance and pre-fixed engagements prevent 
me from being present in person at the meeting of the bar of the State to 
be held at Des Moines. Perhaps I may write the substance of what I 
would say if I were able to be with you. The meeting wouldbe to me, 
as it will doubtless be to others, especially to the older members of the 
profession, one more than ordinarily sad. The pioneer lawyers of Iowa 
are now almost all gone. You will have with you few, very few, of the 
earlier members of the bar of the State. It wasa bar whose exceptional 
ability and character have often been remarked. So, too, when the 
resolutions you adopt shall come to be presented to the courts for their 
action, you will miss many accustomed faces, You will see in the 
Federal courts, indeed, honored judges filling the old seats, but the old 
familiar presences will not be there. There will be a diminution in the 
air. Within the short space of about two years three judges of the 
Federal courts in Iowa have died. I repeat, there will be at your meet- 
ing a painful, ever-present consciousness of a ‘ diminution in the air 
once so inspiring.’ First and foremost you will miss one of the greatest 
of the many illustrious judges this country has produced. I need not 
name him. He was easily, as he was universally regarded as being, the 
master of us all. His frame, features and majestic port, duly put in 
marble, might stand for those of a Roman Cesar in Rome’s best days; 
and Rome, so distinguished for its legal genius, never produced a juris- 
consult more worthy of perpetual honor than the late Justice Miller. 
Will Iowa not erect in her capital a monument to commemerate her ap- - 
preciation of the unsullied life, of the public services and just fame of 
her most eminent citizen? The beloved pupil and friend of Justice 
Miller, the late Judge McCrary, honored of Iowa, he, too, is gone. 

** And now we have to mourn the loss of Judge Love. I shail leave 
to others, and you may possibly assign to another occasion, a full ac- 
count of Judge Love and a critical estimate of his intellectual qualities 
and judicial merits. Whoever shall enter upon such a performance 
will soon find himself to labor under the singular embarrassment that he 
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cannot draw his character with the fidelity of absolute truth without 
the picture wearing the appearance of exaggeration and undue eulogy. 
Ido not think there exists a man who believes that it were possible 
that Judge Love could do an intentional wrong or omit a known duty. 
Withal so gentle, so refined and modest! For ten years he was my 
associate, and I can truly declare that I never heard him utter a word 
that was unfit to be said to one’s wife or daughter, or in any presence. 
Mistake me not, however. He was not gentle because he had no strong 
feelings or strong passions. He had his passions and his natural im- 
pulsiveness under strict discipline, but they broke loose — as they 
ought — whenever he had to deal with the fraud or moral wrong-doing 
of suitor or counsel. His nature was loyal, and capable, as I know, 
of the strongest, most disinterested and faithful friendships. Suffer 
me to add that if I had to select among the many men with whom 
a busy life has brought me into such close relations as to enable me to 
know them thoroughly, my highest ideal of a gentleman, in the true 
sense of that word, I should fix my choice on the man in whose honor 
you are met to-day. By gentleman I mean not mere polish of outward 
manners, but an ever-conscious, instinctive sense of propriety — of 
what is exactly the right thing to do or to say, and a willing subordi- 
nation of self to the pleasure or welfare of others. Thackeray, in the 
satire on the ‘first gentleman of Europe,’ in which he has pilloried 
for all time the worthless George the Fourth, puts and answers the 
question, ‘ what is it to be a gentleman? Is it to have lofty aims, to 
lead a pure life, to keep your honor virgin; to have the esteem of your 
fellow-citizens, and the love of your fireside; to bear good fortune 
meekly ; to suffer evil with constancy; and through evil or good to 
maintain truth always? Show me the happy man whose life exhibits 
these qualities, and him we will salute a gentleman whatever his rank 
may be.’ So say I. And there is no feature or trait in this lofty ideal 
of a gentleman that in Judge Love was either wanting or deficient. 
Like Sidney he would not simply have shared, but would have passed 
the only cup of water to the unknown and dying soldier who lay beside 
him. 

‘*Turning to the deceased as a judge, surely I need not in this pres- 
ence enlarge upon his acknowledged excellencies. I shall assume that 
this is one of the occasions when half is more than the whole, and sum 
up my estimate of the judicial worth of the deceased in a few sentences. 
I am weighing my words when I state it as my opinion that Judge Love 
was the best nist prius judge I have ever seen. What a delightful, 
what a useful associate he was on the bench! Many a time Justice 
VOL. XXV. 65 
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Miller has said to me, ‘ What a satisfaction it is to sit on a trial with 
Love. He never obtrudes his opinion; but when you ask it he gives it 
without hesitation, coming at once to the point and expressing himself 
with clearness and decision.” How justly he merited the praise none 
can fully know save those who, like myself, have had the good fortune to 
sit with him and to be aided by him. He was so thoroughly grounded 
in the principles and fundamentals of the law that his logical and clear 
mind made him feel that he was not dependent upon mere cases to 
guide him in his judgments. He carried in his hand the torch of 
justice lighted from on high, and he walked in the illumination of its 
steady and constant flame. A strong man like Love may do this with 
(as in his case) the best results. His fine judicial instincts, if I may 
so express it, were almost unerring. He struck at once for the heart 
and justice of the matter. . 

‘*T have spoken of his excellencies as a trial judge, because it was 
chiefly as such a judge that his life was passed. But I still think his 
real place would have been on an appellate bench. He was what every 
real judge must be, a natural dialiectician. He was, moreover, a master 
of strong English and of forcible expression. His love of literature 
was intense, and his attainments in it were correspondingly great. But 
so modest was he that only his intimate friends know of these tastes 
and acquirements. His judgments on any high bench of judicature 
would have given him permanent fame. He wrote comparatively few 
opinions that are published ; but, closely examined, they will be found to 
be work of the first order. He wrote many that were never published. 
I have often heard him read an opinon and then fold it up, put itin his 
pocket, and decline to consent to its being put in print. He must 
have been conscious of his powers, but he seems to have been 
not thoroughly self-confident and assured of them. This I think ex- 
plains why it is that he has left behind him no work worthy of his 
abilities, and why it is that his reputation as a judge is not more widely 
known to the country at large. He appeared at times to feel that he 
had fallen short of what he might have accomplished. One day he 
came into my room and abruptly exclaimed, ‘ Judge, my life has been 
a failure.’ I inquired, ‘ What do youmean?’ ‘TI mean I am now past 
my meridian and I have neither riches nor fame.’ But in his calmer 
moments he would doubtless realize that this was an outburst of im- 
patience. He must have known how deep-rooted he was in the esteem 
and regard of all of his fellow-citizens and of the entire bar; and this 
is the most priceless reward any man can have. And your resolutions 
will declare to the world that in your judgment his life, so far from 
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being in any respect a failure, was in the truest sense and estimate a 
splendid success. 

‘*T must draw this long letter to a close. Calling up, as the occa- 
sion does, the memories of valued personal friends and judicial asso- 
ciates who have gone before me, leaving me almost alone, these re- 
marks are tinged, I fear, with sombre, but I hope not melancholy hues. 
If you will pardon, in conclusion, a single reference to myself, which 
under the circumstances it seems so hard to restrain, my feelings are 
so exactly expressed by Lowell in his seventieth year, in his delightful 
poem addressed to his friend Curtis, that I venture to transcribe his 
lines: — 


‘I muse upon the margin of the sea, 
‘Our common pathway to the new to be, 
‘Watching the sails that lessen more and more, 
‘Of good and beautiful embarked before: 
‘With bits of wreck I patch the boat shall bear 
‘Me to that unexhausted Otherwhere, 

‘Whose friendly-peopled shore I sometimes see, 
‘By soft mirage uplifted, beckon me, 

‘Nor sadly hear, as lower sinks the sun, 
‘My moorings to the past snap one by oue.’ 


‘Would that this poor tribute to my departed friend were more 
adequate to his worth. It has at all events the greatest of merits, 
deep-hearted sincerity. Peace and farewell! , 


Joun F. D1tton.’’ 
** New York, October 16, 1891.’’ 
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NOTES OF RECENT DECISIONS. 


ConstitotionaL Law: Porice Reauiations — Vauipity oF A State 
Srarvte Limirine THE Pressure Naturat Gas-pires. — In a former 
number of this publication! we called attention to a decision of the 
Supreme Court of Indiana,” in which the court unanimously held that a 
statute of that State, prohibiting the transporting of natural gas from 
the gas wells of that State into other States for distribution and sale, is 
unconstitutional as being a regulation of interstate commerce. On 
March 4th of the present year the legislature of Indiana, with the 
transparent purpose of evading the effect of this decision, passed an- 
other statute entitled ‘‘ An act to regulate the mode of procuring, 


transporting, and using natural gas and declaring an emergency.’’ 
This last statute is as follows: — 


‘Section 1. Be it enacted by the general assembly of the State of Indiana, 


that any person or persons, firm, company, or corporation engaged in drilling 
for, piping, transporting, using, or selling natural gas may transport or conduct 
the same through sound wrought or cast iron castings and pipes, tested to at 
least four hundred pounds to the square inch, provided such gas shall not be 
transported through pipes at a pressure exceeding three hundred pounds per 
square inch, nor otherwise than by the natural pressure of the gas flowing from 
the wells. Sec. 2. It is hereby declared to be unlawful for any person or per- 
sons, firm, company, or corporation, to use any device for pumping, or any 
other artificial process or appliance for the purpose, or that shall have the 
effect, of increasing the natural flow of natural gas from any well, or of in- 
creasing or maintaining the flow of natural gas through the pipes used for con- 
veying and tran-porting the same. Sec. 3. Any person or persons, firm, 
company, or corporation, violating any of the provisions of this act shall be fined 
in any sum not less than one thousand dollars nor more than ten thousand 
dollars, and may be enjoined from conveying and transporting natural gas 
through pipes otherwise than as in this act provided: provided, that nothing in 
this section shall operate to prevent the use of nitro-glycerine or other explo- 
sives for shooting any well or wells from which the gas is procured. Sec. 4. 
It is hereby declared that an emergency exists for the immediate taking effect 
of this act, and the same shall take effect from and after its passage.’’ 


1 24 Am. Law Rev. 335. 120 Ind. 575; s. c. 22 N. E. Rep. 778; 
2 State v. Indiana, &c., Mining Co., 41 Alb. L. J. 187. 
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It is perceived from an analysis of this statute that it prohibits the 
transportation of natural gas ‘‘ otherwise than by the natural pressure 
of the gas flowing from the wells;’’ and also that it prohibits the use 
of any device to increase such natural pressure. The question of the 
validity of this statute came before the Supreme Court of Indiana, and 
we regret to have to say that that court, on the 20th of June, rendered 
a decision sustaining its validity, one judge alone dissenting. The 
opinion of the court is written by Mr. Justice Elliot, and is long and 
cites many authorities, and in short is characterized by the learning and 
research which distinguish the opinions of that eminent judge. The 
court refused to presume that the purpose of the legislature was to 
usurp the jurisdiction of Congress over interstate commerce, when 
every judge of the court, as a man, without a doubt knew or believed 
that such was the fact. That such an opinion could be rendered by 
such a court, and through the mouth of such a judge, is a striking 
illustration of the weakness of an elective judiciary when dealing with 
popular questions. It was shown in evidence that this act of the legis- 
lature accomplished by indirection the very purpose which the legisla- 
ture attempted to accomplish by direct action in the former act which 
the court declared to be unconstitutional. It appeared that natural 
gas cannot be transported under the mere pressure of the well to a 
greater distance than sixty or seventy miles. Such being the fact, no 
well-owner can, under the operation of this statute, transport his 
natural gas from the Indiana wells to Chicago, St. Louis, or to any dis- 
tant point of consumption. It must be consumed in the neighborhood 
of the wells, or within a small radius of them, or not at all. We as- 
sume, although we do not know that such is the fact, that a writ of 
error has been prosecuted in the Supreme Court of the United States 
to review this decision of the Supreme Court of Indiana. If so, there 
is hardly a doubt that it will be reversed. 

In one of its opinions, written by the late Justice Miller, the Supreme 
Court of the United States used the word ‘‘ pretense ’’ in character- 
izing a State statute. It may be doubted whether statutes of the kind © 
on which we are commenting do not justify the use of that severe 
word, even in a Federal judicial opinion. A more dishonest piece of 
legislation could not be very well conceived of. 

We have spoken of it solely with reference to the question of inter- 
state commerce. There is another constitutional aspect in which it 
presents a very serious question. The fourteenth amendment to the 


1 Jamieson v. Indiana, &c., Co., 28 N. E. Rep. 76. Mr. Justice Olds, dissented. 
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Federal constitution prohibits the States from depriving any person of 
life, liberty or property without due process of law. Here is a sub- 
stance which can only be transported to distant places for distribution 
and sale through pipes. Here is a statute which prohibits the trans- 
portation of the substance beyond the distance of sixty or seventy 
miles. A well-owner in central Indiana could not, in consequence 
of this statute, transport his gas to Michigan City in that State in the 
north, or to Evansville in the south, for distribution and sale, without 
incurring the penal provisions of this statute. Is not a man deprived 
of his property without due process of law when the legisiature passes 
an act which deprives him to a great extent of its vendible quality? 
Is not this statute as plain a deprivation of the right of a man to 
use and enjoy his own property as would be a statute prohibiting the 
transportation of corn within the State of Indiana to a greater distance 
than a railway train could be driven by sails erected to catch the 
wind? We feel a strong disposition to uphold the police power of the 
States against the further sapping and mining of the Federal judiciary. 
But when a State passes an act abridging the freedom of commerce 
between citizens of that State and citizens of other States, then it 
presents the spectacle of a local community making an attack upon 
the general freedom, and its conduct is prohibited by the constitution 


of the United States, and no time should be lost in declaring it null and 
void. 


LispEL: Privitecep Communications — Animus — EvipEencr — In- 


STRUCTION. —In the case of Burt v. Advertiser News Paper Co.,1 the 
Supreme Judicial Court of Massachusetts have made an important con- 
tribution to the law of libel. The action was predicated upon the pub- 
lication of four articles in the Boston Advertiser, entitled respectively 
‘*A Plague Spot, First Count;’’ ‘‘ The New York Scandal, Second 
Count;’’ ** Navai Officer Burt, Third Count;’’ ‘‘ Where is the Per- 
jury, Fourth Count.’’ These articles, in brief, charged the plaintiff, 
who was an agent of a sugar refining company in New York, with pro- 
curing fraudulent valuations, by the New York customs authorities, of 
imported sugar, to the injury of Boston importers and refiners, The 
opinion of the court is written by Mr. Justice Holmes, with his usual 


1 28 N. E. Rep. 1. 
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learning and care. As it covers several points, it cannot be better 
summarized than in the head note, which is as follows:— 


1, Where one published several articles charging another with being a party 
to alleged frauds in the New York custom-house, which were not proven on & 
trial for libel, it was proper to refuse to rule that the articles were privileged 
as being matters of public interest. 

2. The fact that the writer of the article had a report to the treasury depart- 
ment before him making charges of fraud, and believed the statements therein 
contained to be true, is no justification, and such report cannot be admitted in 
evidence to prove that defendant did not act with a malicious intent; as in 
Massachusetts vindictive or punitive damages are not allowed, and the damages 
recovered are measured by the injury caused. 

8. Where an ez parte report to the treasury department is referred to in a 
libelous article, which states that the affidavit in the report and the later affi- 
davits denying the former, when marshaled together, make a terrible indict< 
ment against plaintiff, it is error to exclude such report, coupled with 
evidence that the writer of the article had the report before him, and believed 
the statements therein contained. 

4. Where the fact was admitted that sugar was valued lower at the New 
York custom-house than in Boston, and it was claimed that the polariscope 
used in the Boston custom-house gave too high a valuation, it was error to 
exclude evidence that its valuation was not too high. 

5. One who first publishes a libel cannot be held responsible for republication 
by others, and it is erroneous and misleading to instruct that ‘‘one who pub- 
lishes a libel is not responsible for the publication of it by others, but he is 
under obligations to the plaintiff to take into consideration what will be the 
natural and probable consequence of his act in putting a libel into circula- 
tion.” 


Hvussanp Wire: Rigutor Action oF Divorcep WIFE FoR ALIEN- 
ating Hussanp’s Arrections.—In Postlewaite v. Postlewaite 1 the 
Supreme Court of Indiana hold that a divorced woman may maintain an 
action for damages for alienating the affections of her former husband. 
The court incidentally discuss the question whether a wife, not divorced, 
can maintain such an action, and strongly express the view that she 
can. The court, in a former decision,? held that a wife cannot main- 
tain such an action. The opinion which the court now delivers, 
through Mr. Justice Reinard, clearly and strongly intimates that the 
court would not now decide the question in the same way. In the 
concluding portion of the opinion the learned judge says: — 


“ We think, whether we view the question in the light of the common law or 
the recent legislation in our State, or both together, we must conclude that 


1 28 N. E. Rep. 99. 2 Logan v. Logan, 77 Ind. 558. 
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there is no longer any reason for withholding from the married woman of this 
State a right so well recognized and supported by such strong reasons. At all 
events, there can be no shadow of an excuse for denying the right of action ina 
case where she has been divorced, and has been invested with all the powers 
and capacities of a single woman to institute and maiutain actions at law.” 


Decisions in other American jurisdictions may be found on both sides 
of this question.' 


Locat Option Statutes: Tryive THe STATUTE AND THEN TRYING THE 
Accusrep.— The great inconvenience in the administration of those 
statutes, prohibiting the sale of intoxicating liquors within particular 
counties, towns or districts, known as local option laws, lies in the 
fact that, in every prosecution under such a statute, the State must 
first prove the existence of the law, and then prove that the defendant 
has violated it; that is to say, the State must first prove that the law 
has been adopted and put in force by the voters of the county, town or 
district and by the machinery and means prescribed by the general 
statute. Some of these statutes — and notably that of Missouri — are 
very crude, in that they fail to provide some short way in which the 
State can prove the adoption of the statute. For instance, the Missouri 
statute would be much improved if it should provide that the county 
court should insert upon its record after the statute had been adopted 
and the adoption of it published as therein provided, a memorial of the 
fact in brief and concise language, and that a certified copy of that 
memorial should be conclusive evidence of the fact in every prosecution 
for an infringement of the law, —remitting any further contest over 
the question to a direct proceeding. Instead of this, the law nowhere 
provides what shall be even prima facie evidence of its adoption; and 
hence, in its earliest administration, prosecuting attorneys got it into 
their heads that it was necessary for them to prove in every case, step 
by step, the steps which had been taken to enact the law in the partic- 
ular county or town, and to put itin force. In State v. Searcy? the 
St. Louis Court of Appeals, which is a court of last resort in 
the case of appeals from convictions in such cases,—under- 
took to lay down, in brief language, what the State would have to 


1 Against the right cf action, see favor of it are Seaver v. Adams (N. 
Duffies v. Duffies (Wis.), 45 N. W. H.),19 Atl. Rep. 776; Westlake v. 
Rep. 522; s.c. 31 Cent. L. J. 29, where Westlake, 34 Ohio State,621; Mehrhoff 
there is a learned note by W. F. El- — v. Mehrhoff, 26 Fed. Rep. 13. 

lict, Esq., collecting the cases, In 2 39 Mo. App. 393. 
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allege and prove in such a case. Although the views there laid down 
met with general approval in an opinion of the co-ordinate court, 
the Kansas City Court of Appeals,! yet it is obvious that the prosecut- 

ing attorneys throughout Missouri are very much at sea in regard of 

their duties under this statute, and find themselves in every case in the 

embarrassing position of having first to prove the existence of the 

law, and then to prove that the accused has violated it. The same 

embarrassment, arising in Texas under the local option law of that 

State, is illustrated by a recent decision of the Court of Appeals of 

that State.2 These statutes, as is well known, are sui generis, and they 

contain the provision that, when the election is in the affirmative, the 

result of it shall be published in one or more newspapers in the 

county, town or district within which the election has been held. 

Under the Texas statute one question for determination was what 
should be sufficient evidence of publication. That statute * provides 
that the result of the election shall be published, and that the fact of 
publication shall be entered by the county judge on the minutes of the 
commissioners’ court, and that the entry thus made, or a duly certified 
copy thereof, shall be prima facie evidence of publication, But 
suppose that the county judge fails to make the entry of record here 
prescribed? Can the omission of the county judge to do this invalidate a 
popular election? The court held that it could not, and that in case of 
the failure of the county judge to make the entry of record, the fuct of 
publication could be proved by the testimony of the editor of the news- 
paper in which the publication was made. 

Another important and equally close question was before the Texas 
court in respect of the provision of the statute* which provides that 
the commissioners’ court of each county may, whenever they deem 
it expedient, order an election to determine whether the sale of liquors 
shall be prohibited, provided it shall be the duty of the commissioners 
to order the election when petitioned to do so by two hundred voters 
of the county. In the particular case the election appears to have 
been ordered upon the petition of two hundred voters of the county, 
and the jurisdiction of the court to order it was challenged on the 
ground that these two hundred persons were not all of them qualified 
voters of the county,—or, in other words, that there were not among 
them two hundred duly qualified electors of the county. But the 
Texas court held that this fact, if it were a fact, could not invalidate 


1 State v. Prather, 41 Mo. App. 457. 4 Rev. Stat. Tex., Art. 3227, as 
2 Ezzell v. State, 16 S. W. Rep. 782. amended by Laws Tex. 1887, p 96. 

3 Rey. Stat. Tex., Art. 3234, as 

amended by Tex. Laws, 1887, p. 97. 
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the election. The court had no difficulty in so holding; because, 
under their statute, the commissioner had power to order the election 
without such a petition. But under the Missouri statute a petition by 
a requisite number of the qualified voters is necessary to the jurisdiction 
of the county court to order the election. Nevertheless, the Missouri 
court held that in such a prosecution there is a conclusive pre- 
sumption that the petition on which the county court acted in order- 
ing the election contained a sufficient number of signatures, and that 
it is not necessary that the records of the court should show that the 
petition had been signed by the requisite number of qualified voters. 
The court, inso holding, proceeded upon a principle upon which courts 
have frequently acted, that where a court, although of inferior or 
limited jurisdiction, or a mere ministerial board, is required to find the 
existence of a fact in pais, in order to warrant it in doing what it does, 
it will not be presumed, in a collateral proceeding, in the silence of its 
record, for the purpose of overthrowing its jurisdiction, that the fact 
so found did not exist ; but that the general presumption of right acting 
which attends all official action, will obtain in such a case, and it will 
be presumed that the fact did exist until the contrary is made to appear 
in a direct proceeding.! 

But on a question of even more interest the Missouri and the Texas 
courts differ from each other. The Missouri court hold that the ques- 
tion whether the law is in force within the particular territory is a ques- 
tion to be decided by the court, although in deciding it the judge may 
be required to pass upon questions of fact ; but the Texas court hold that 
it is a question to be proved to and decided by the jury. The Texas Court 
will probably find it necessary to reconsider its holding on this point. 
The question of the valid existence of a domestic law, is always a 
question for the decision of the court; and this is so although the de- 
cision of the question may involve the determination of questions of 
fact. And the question whether what purports to be an act of the leg- 
islature was duly passed must be determined by the court, and cannot 
be submitted to the jury.2 Upon the question whether the existence 


of a foreign law is to be proved to the court or to the jury, there is a 
difference of opinion.*® 


1 State v. Searcy, 39 Mo. App. 398. 361; State v. Evans, 83 Mo. 319; State 
The court found support for this view ex rel., etc. v. Young, 84 Mo. 90. 

in the following Missouri cases: Rig- 2 South Ottawa v. Perkins, 94 U. 
gins v. O’Brien, 34 Mo. App. 613;  S. 260; Port v. Supervisors, 105 U. S. 
State ex rel., etc.v. Weatherby,45 Mo. 667. 

17: Snoddy v. Pettis County, 45 Mo. 3 1 Thomp. Tr., § 1054. 


NOTES OF RECENT DECISIONS. 1009 


ConstituTionAL Law: Process or Law—Ex post FACTO 
Laws.— In State v. Jackson,! the Supreme Court of Missouri had this 
question to decide: The defendant, convicted of murder, took an ap- 
peal to the Supreme Court of the State. Thereafter, and while his 
appeal was pending, a constitutional amendment was ratified, changing 
the constitution of the Supreme Court so as to add two judges to it, 
and then dividing it into two divisions, assigning all criminal cases to 
Division No. 2, composed of but three judges. Under the constitution 
of the court as it existed when the appeal was taken, the appeal would 
have been heard before the whole court, consisting of five judges, of 
which, however, three would have consituted aquorum. The court held 
that the constitutional change in the structure of the court did not de- 
prive the defendant of his life or liberty without due process of law, 
within the meaning of the fourteenth amendment to the constitution 
of the United States; and further that, in its operation upon him, the 
constitutional change was not an ex post facto law. The opinion, 
written by Mr. Chief Justice Sherwood, is brief, but it disposes of the 
question in a very conclusive manner. It is obviously a sound conclu- 
sion. But the defendant can congratulate himself that he has a ques- 
tion on which he can get to the Supreme Court of the United States, 
if he can get a judge of that court to grant a writ of error. He may 
thus breathe a little longer, if not easier. 


JURISDICTION: Decision oF ConsTITUTIONAL QuEsTions.— Under the 
constitution of Missouri the Courts of Appeal of that State have no 
jurisdiction to decide constitutional questions, but that jurisdiction, 
in all appeal cases, is committed exclusively to the Supreme Court. 
The people of Indiana have recently committed the folly of creating 
a Court of Appeals whose jurisdiction contains the same limitation. 
The greatest inconvenience and doubt arise in administering this 
constitutional provision, and the subordinate Courts of Appeal in 
Missouri are almost without guide as to the manner of determining 
whether they have jurisdiction or not, in many cases where constitu- 
tional questions might possibly be raised. The St. Louis Court of 
Appeals acted for a long time on the assumption that, in order to 
oust its jurisdiction, such a question must be fairly debatable. 
But the Supreme Court of Missouri, in a case in which it sent its writ 


1168S. W. Rep. 829. 
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of prohibition to the St. Louis Court of Appeals,! held that the subor- 
dinate appellate court could not decide, for the purpose of taking juris- 
diction of the case, that the constitutional question was not fairly 
debatable, but held that if it was fairly raised by the record the 
case must go to the Supreme Court. 

That court has in a more recent case held — and there is a certain ap- 
propriateness in its holding, —that it cannot, by its own deliberate 
decision, so settle a coustitutional question as to put it at rest, in such 
a sense that it cannot be re-agitated for the purpose of ousting the 
jurisdiction of the subordinate Courts of Appeals.” 

The Supreme Court of Missouri had previously decided, with great 
care and in the most deliberate manner, regarding its decision as the 
decision of a great public question of interest to the people of the whole 
State, and not of mere interest to the litigants before it, that the statute 
of that State, known as the local option law, was constitutional and 
valid.’ 

One Dugan, convicted for a violation of the statute known as the 
local option law, prayed an appeal to the Supreme Court, intending 
to re-agitate in that court the question of the constitutional validity of 
that law. But, as that court had twice affirmed its validity in the most 
deliberate manner, the Circuit Court took the view that the question 
was not open to recontestation, and granted the appeal not to the Su- 
preme Court, but to the Kansas City Court of Appeals. Dugan then 
applied to the Supreme Court for a prohibition against the Kansas 
City Court of Appeals, and actually got the writ. The court in sub- 
stance hold that it is incapable of settling in one, two or more cases the 
question of the constitutional validity of a statute so as to prevent its 
re-agitation before it by the next litigant that comes along. In the 


opinion of the Supreme Court of Missouri, the following language 
is used :— 


“The question arises here whether this court is ousted of its appellate ju- 
risdiction by reason of the fact that the precise question involved had been 
previously passed upon by it. Weare unable to understand how a valid con- 
stitutional provision can be set at naught by virtue of a decision which recog- 
nizes its validity. If there was, in the first instance, a fairly debatable ques- 
tion as to the constitutionality of the local option law, this court, and no 
other, had jurisdiction of the appeal. The decision of this court that the act 


1 State ex rel., etc. v. St. Louis Court 8 State v. Pond, 93 Mo. 606; s. c. 6 

of Appeals, 97 Mo. 276. S. W. Rep. 469; Ex parte Swann, 96 
2 State ex rel., etc. v. Kansas City Mo. 44; s.c. 9S. W. Rep. 10. 

Court of Appeals, 16 S. W. Rep. 352. 
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was constitutional could not have the effect of eliminating from a subsequent 
case, involving the same question, the jurisdictional fact. The subject-matter, 
that is, the question to be decided, and not the result of the decision, gives the 
jurisdiction. The subject-matter of the suit attaches itself to the case the mo- 
ment it is directly raised in the Circuit Court, and continues with the case, and 
asa part of it, unless subsequently withdrawn, until the case is finally determined. 
If an appeal is taken, the jurisdiction is indelibly stamped upon the case, and 
cannot be expunged by previous decisions of the court upon the same question. 
When a fairly debatable constitutional right of a citizen is involved, the pro- 
vision of the constitution in question gives him the further right to have it 
tested in this court, and excludes all other appellate jurisdiction. The right 
to be heard cannot be denied him simply because the question involved has 
been decided adversely to some one else or in some other case.’’ 


The tenacity with which the court holds to the privilege of overruling 
its own decisions, although recently and solemnly made, and the candor 
with which it confesses its inability to settle any question so as to pre- 
clude itseif from unsettling it, —are indeed touching. ‘The same may 
be said of the implied confession, contained in the above language, that 
a constitutional question, no matter how often decided by that court, 
remains ‘‘ fairly debatable.’’ But the legal profession will be slow to 
believe that the framers of the constitutional provision in question in- 
tended any such result as this decision will produce. In every prose- 
cution under the local option law—and those prosecutions are very 
numerous, — the accused can take his choice whether he will appeal to 
the Supreme Court or to one of the Courts of Appeals, by merely in- 
jecting a constitutional question into the record in the court below and 
then waiving it or insisting upon it when he comes to take his appeal. 
And this can be done in cases under the railroad fencing laws; and in 
many other cases that could be mentioned. 


ConstituTionaL Law: PoWER OF THE PRESIDENT TO Remove TeErRRI- 
TOKIAL JupGEs.— We have taken the position in this publication that 
the president of the United States has no power to remove the judges 
of the territories, who, under the express provisions of the organic 
acts of the territories, hold their offices for the term of four years. 
We regret to have to chronicle the fact that the Supreme Court of the 
United States has taken a different view,! three of the nine judges dis- 
senting. The facts were that Ward McAllister, Jr., of Chicago, was 


1 McAllister v. United States, 11 2 Field, Gray and Brown, JJ. 
Sup. Ct. Rep. 979. . 
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appointed by President Arthur, United States District Judge for the 
district of Alaska. Before the expiration of his term he was removed 
by President Cleveland, and another judge was appointed in his stead, 
which appointment was confirmed by the Senate. Judge McAllister 
thereafter brought an action in the Court of Claims against the United 
States for his salary during the portion of his term which had been 
filled out by his successor. The Court of Claims decided adversely to 
him,! and this discision is affirmed, as above stated, by the Supreme 
Court of the United States. The court hold: 1. That though act 
Cong. May 17, 1884, § 3,? creates a district court for the dis- 
trict of Alaska, with the jurisdiction, civil and criminal, of the dis- 
trict courts of the United States, and of the district courts exer- 
cising the jurisdiction of circuit courts, such court, in common with 
other territorial courts, is not a “‘ court of the United States,”’ within 
the meaning of Rev. St. U. S. § 1768, which excepts judges of the 
courts of the United States from the authority therein given the presi- 
dent to suspend any civil officer appointed by and with the advice and 
consent of the Senate. 2. This right of suspension is not divested by 
the provision of the Alaska act that the district judge shall hold office 
for four years, and until his successor is appointed and qualified ; for 
this, not being inconsistent with section 1768, does not repeal that sec- 
tion, but is subject to its provisions. 

The dissenting opinion of Mr. Justice Field contains the following 
passages, which do great honor to him: — 


The idea essentially appertaining to and involved in the jucicial office is that 
its exercise must be free from restraint, without apprehension of removal or 
suspension or other punishment for the honest and fearless dicharge of its 
functions within the sphere of the jurisdiction assigned to it. No one, in my 
judgment, under our system of law, can be appointed a judge of a court of record 
having jurisdiction of civil and criminal cases, to hold the office at the pleasure 
and will of another. No such doctrine has been maintained in England since 
the statute of 13 Wm. III. c. 2, ‘‘ for the further limitation of the crown, and 
better securing of the rights and liberties of the subject,’’ passed in 1700, one 
of the great acts which followed the revolution of 1688. Previously to that 
period most of the judges of the higher courts held their offices during the 
pleasure of the crown. Although in some instances their commissions were 
issued to them during good behavior, yet it was within the power of the crown 
to prescribe the tenure of the office. This power exerted a most baleful influ- 
ence upon the administration of justice, destructive of private rights, and sub- 
versive of the liberties of the subject. In political accusations, to use the 
language of Mr. Justice Story, it must often have produced, what the history 


1 McAllister v. United States, 22 Ct. Cl. 318. 


2 23 St., p 24, c. 53 
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of the times shows actually occurred, ‘‘the most disgraceful compliances with 
the wishes of the crown, and the most humiliating surrender of the rights of 
the accused.’? 2 Story, Const., § 1608. DeLolme, in his history of the English 
Constitution, states that before the year 1688 subserviency to the crown was so 
general in state prosecutions that it ceased almost to attract public indignation. 
After the statute of 13 Wm. III., which Chancellor Kent speaks of as in the 
nature of a fundamental charter, imposing limitations upon the crown and 
adding fresh securities to the rights and liberties of the subject, commissions 
to judges of the courts of record could no longer be held at the pleasure of the 
crown, durante beneplacito, but they continued during the good behavior of the 
judges, quamdiu bene se gesserit. They were only removable afterwards by the 
king, upon the address of both houses of parliament, although their commis- 
sions expired with the death of the reigning monarch. This latter condition 
was changed by the act of 1 Geo. III., so that thereafter their commissions 
should not then expire, and that full salaries should be secured during their 
continuance. This change was produced upon the special recommendation of 
the king, who on that occasion made a declaration, which Story says is worthy 
of perpetual remembrance, that “he looked upon the independence and up- 
rightness of the judges as essential to the impartial administration of justice as 
one of the best securities of the rights and liberties of his subjects, and as most 
conducive to the honor of the crown.’ 2 Story, Const., § 1608. Since that 
period no judge of a court of record in England except the lord chancellor (and 
of this exception we will presently speak) could be removed or suspended from 
his office by the crown except upon the address of both houses of parliament, 
a limitation upon the exercise of the power which always secures to the accused 
a notice of the grounds of complaint, and a hearing upon their truth and 
sufficiency. This condition of permanency during good behavior in the office 
of judges of the courts of record is now a part of the settled public law of 
England. The great statutes referred to were passed long before our Revolu- 
tion, and qualified the existing law of the English kingdom and its depend- 
encies as to the conditions upon which the judicial office in courts of 
record could be held. The law thus modified then constituted a part of the 
public or common law of this country. Whoever is here clothed with a 
judicial office, which empowers him to judge in any case affecting the 
life, liberty, or property of the citizen, cannot be restrained from the fear- 
less exercise of its duties by any apprehension of removal or suspension, in 
case he should come athwart the will or pleasure of the appointing power. I 
cannot believe that under our constitution and system of government any 
judicial officer invested with these great responsibilities can hold his office sub- 
ject to such arbitrary conditions. In my judgment good behavior during the 
term of his appointment is the oniy lawful and constitutional condition to the 
retention of his office. 

‘©The tenure of the lord chancellor’s office is somewhat different; and, 
though dependent more or less on the pleasure of the crown as to the duration 
of his term, he is secured absolute independence in his judicial duties. Origi- 
nally the lord chancellor was an ecclesiastic, the keeper of the king’s con- 
science, and exercised power in his name, chiefly in ecclesiastical matters. 
When the necessity of his being an ecclesiastic was changed, he was the king's 
counselor, as before, and is now a member of his cabinet, and generally retires 
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from office with his associates upon the change in his party’s ascendancy. He 
has both a political and judicial character, participating in the public measures 
of government and performing judicial functions in the court of chancery and 
in the house of lords when sitting as a court of appeals. But no interference 
is ever attempted, or would be tolerated, with his independence as a judicial 
officer, by reason of the political functions which he also discharges. The 
public sense of the necessity of such independence now prevailiug in England is 
as powerful as the most positive enactment. There is no such union of polit- 
ical and judicial functions in any officer in this country, and the relation of the 
chancellor in England to the government in no respect affects the importance 
of an independent tenure of office by judges of courts of record in this country 
during the prescribed period of their terms. 

*« Whenever this principle has been disregarded it has aroused deep and gen- 
eral indignation. Among the repeated injuries and usurpations of the king of 
Great Britain, which our fathers declared just ground for separation from the 
mother country, was that he had ‘ made judges dependent upon his will alone 
for the tenure of their office and the amount and payment of their salaries.’ 
This was one of the wrongs which our fathers submitted to ‘ a candid world’ as 
justifying the people of the United States in withdrawing from the English 
nation and establishing for themselves a new form of government. When the 
constitution of the United States was framed, the convention took special care 
to prevent the possibility of the commission of such a wrong, under the new 
government to be created, by embodying in that iustrument the declaration that 
‘the judges, both of the supreme and inferior courts, shall hold their offices 
during good behavior, and shall, at stated times, receive for their services a 
compensation, which shall not be diminished during their continuance in 
office.’ Article 3, § 1. This provision was only the expression of a prin- 
ciple that had become the established law of all English-speakirg people. 
When the constitution was under discussion before the country previous to its 
adoption this article received special attention. The writers of the Federalist 
published several articles on the subject, which were widely read and discussed. 
One of them, No. 78, written by Mr. Hamilton, is directed especially to 
the tenure of office of the judges. He says: ‘The standard of good behavior 
for the continuance in office of the judicial magistracy is certainly one of the 
most valuable of the modern improvements in the practice of government, In 
a monarchy, it is an excellent barrier to the despotism of the prince; ina re- 
public, it is a no less excellent barrier to the encroachments and oppressions of 
the representative body. And it is the best expedient which can be devised in 
any government to secure a steady, upright, and impartial administration of 
the laws.’ And again, after stating that the judiciary is the weakest of the 
three departments of the government, and that though oppression may now and 
then proceed from the courts of justice, he says: ‘The general liberty of the 
people can never be endangered from that quarter; I mean so long as the 
judiciary remains truly distinct from both the legislative and the executive. 
For I agree that ‘there is no liberty, if the power of judging be not separated 
from the legislative and executive powers.’ And it proves, in the last place, 
that as liberty can have nothing to fear from the judiciary alone, but would 
have everything to fear from its union with either of the other departments; 
that as all the effects of such union must ensue from a dependence of the former 
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onthe latter, notwithstanding a nominal and apparent separation; that as, from 
the natural feebleness of the judiciary, it is in continual jeopardy of being 
overpowered, awed, or influenced by its co-ordinate branches; and that as 
nothing can contribute so much to its firmness and independence as permanency 
in office,— this quality may therefore be justly regarded as an indispensable in- 
gredient in its constitution, and, in a great measure, as the citadel of the public 
justice and the public security.’ ”” 


In the discussion of this question in these columns we have insisted 
on two propositions: 1. That the president has no power to remove 
the territorial judges. 2. That if the president has such power it is 
highly indecent for him to exercise it except for reasons so cogent as to 
amount to an overwhelming necessity; and that its exercise for mere 
party reasons—in which practice all the presidents, beginning with 
Polk, have participated — is especially deleterious to the interests of 
public justice. We are uow overruled on the first point; but the 
second cannot be decided on technical grounds, and on that we appeal 
to the enlightened conscience of the legal profession. We say that 
Congress should at once pass an act making the tenure of oflice of the 
territorial judges during good behavior, and at the same time pro- 
viding a means of removal more speedy than an impeachment, in case 
of official misconduct or manifest unfitness,— as by the address of both 
houses of the territorial legislature sanctioned by the president. 


OFrFIicE AND Orricers: Minors — Deputy SHerirr a Mrxor. —In 
Jamesville, &c., R. Co. v. Fisher,! the Supreme Court of North Carolina 
hold, in aninteresting opinion by Avery, J., that, in the absence of any 
statute making a deputy sheriff an officer, or making provisions as to 
his age, a minor may be appointed such deputy, although the constitu- 
tion of that State provides that public officers shall be twenty-one years 
of age. 


ConstiruTionAL Law: Decisions oN THE INTERSTATE COMMERCE 
CLausE OF THE FepERAL ConstituTion.—The Supreme Court of the 
United States held, at their last term, that the statute of Kentucky, 
requiring the agent of a foreign express company doing business in the 
State to pay a license fee of five dollars, and deposit with the auditor a 
statement of the company’s assets and liabilities, showing that it has 


113, E. Rep. 698. 
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an actual capital of at least $150,000, is unconstitutional, as an inter- 
ference with interstate commerce, in so far as it applies to companies 
transporting goods between points in the State and points in other 
States, though the company may also transport between points within 
the State.! The Virginia act of March, 1867, requiring all flour brought 
into the State to be inspected, for which inspection the owner is to pay, 
and prohibiting the sale of any flour not so inspected, discriminates 


against flour imported from other States, and is therefore unconstitu- 
tional.* 


Etectric Ramwars: Ricur to Use or STREETS, AS AGAINST TELE- 
PHONE Companies, FOR Return Crrcurr.— The struggles of telegraph 
and telephone companies to preempt both the earth and the atmosphere, 
to the exclusion of other electrical companies, was illustrated by a de- 
cision of Mr. U. S. District Judge Brown (now Mr. Justice Brown), 
in which he held that a telephone company cannot, by occupying the 
ground of a street with its wires, prevent an electric railway company 
from subsequently using the ground of the same street for its ‘* return 
current,’’ although such use might disturb the currents of the telephone 
company ; in other words, that the telephone company could not have 
the earth, and with a fence around it, although it might want it. The 
Supreme Court of Ohio have recently taken the same view of the ques- 
tion, reversing the Superior Court of Cincinnati.4 The Ohio court pro- 
ceed on the view that the dominant purpose for which streets in a mu- 
nicipality are dedicated and opened is to facilitate public travel and 
transportation ; that, with that in view, new and improved modes of con- 
veyance by street railways are by law authorized to be constructed ; and 
that a franchise granted to a telephone company of constructing and oper- 
ating its lines along and upon such streets is subordinate to the rights of 
the public in the streets for the purpose of travel and transportation. 
The court also reason that the fact that a telephone company acquired 
and entered upon the exercise of a franchise to erect and maintain its 
stelephone poles and wires upon the streets of a city prior to the opera- 
tion of an electric railway thereon, will not give the telephone com- 


1 Crutcher v. Kentucky, 11 Sup. Ct. 3 Cumberland Telephone, &c., Co. v. 

Rep. 851 (reversing 12 S. W. Rep. United Electric R. Co., 14 Fed. Rep. 

141). Fuller, C. J.,and Gray, J., dis- 273; s.c. 42 Alb. L. J. 88. 

sented. * Cincinnati Inclined Plane R. Co. 
2 Voight v. Wright, 11 Sup. Ct. v. City, &c. Tel. Asso., 27 N. E. Rep. 

Rep. 855. 890; s.c. 44 Alb. L. J. 86. 
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pany, in the use of the streets, a right paramount to the easement of 
the public to adopt and use the best and most approved mode of travel 
thereon; and if the operation of the street railway by electricity as 
the motive power tends to disturb the working of the telephone system, 
the remedy of the telephone company will be to readjust its methods 
to meet the condition created by the introduction of electro-motive 
power upon the street railway. 


ConsTitcTIONAL Law ELeEctions — EpvucaTIONAL QUALIFICATION — 
AvsTRALIAN Bator System not UnconstituTionaL. — In Cook vy. State,! 
the Supreme Court of Tennessee hold that the statute of that State? 
providing for a system of elections whereby the names of all the candi- 
dates are printed upon one ticket, and each voter is compelled to mark 
a cross opposite the name of each candidate for whom he wishes to 
vote, is not unconstitutional, as requiring an educational qualification. 


Nuisance: LANDLORD AND TENANT— WHETHER LeEssoR OR LESSEE 
LiaBLE TO A STRANGER FOR Nuisance. —The Law Journal (London) 


says: ‘* The case of Warton v. Parrot, finally decided (after two trials) 
by the Court of Appeal on the 8th inst., is a good illustration of the 
difficulty of getting over the rule that the person liable for nuisance 
caused by the non-repair of premises is prima facie the occupier, not 
the owner. The plaintiff had sustained injuries from the ruinous state 
of a wall on property owned by the defendant, but let to and occupied 
by a third party; and his first difficulty was to show that the obligation 
to repair lay on the lessor. The court, in conformity with the author- 
ities, refused to admit the fact that the lessor had repaired the wall 
after the accident as evidence that he was under a legal obligation to 
do repairs. Learning that there was a lease in existence, they declined 
to discuss the case without seeing it. The lease, however, was un- 
stamped, and the plaintiff was compelled to give an undertaking to pay 
the penalty for not stamping before he could use it in evidence —a 
rigorous application of the law which bears hardly on a stranger to the 
lease. As the lease when produced proved that the liability to repair 
was imposed on the lessee, the plaintiff’s last chance was to prove that 
the wall had been ruinous at the date of the lease. On this point the 


116. S. W. Rep. 471. 2 Act Tenn. Mch. 11, 1890. 
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jury at the second trial found for the defendant; and there being evi- 
dence on which a jury might reasonably be of this opinion, the Court 
of Appeal refused to disturb their finding, remarking that there was no 
question of law involved. Indeed, the law is sufliciently clear that, 
where premises are let on a repairing lease, the lessor is free from liabil- 
ity for non-repair unless the premises were to his knowledge defective 
at the date of the demise, so that he can be said to have authorized the 
continuance of the nuisance.’’ 


FRavDULENT CONVEYANCE: ASSIGNMENT OF UNEARNED WacGes. —In 
Manly v. Bitzer,! it was held by the Kentucky Court of Appeals that a 
policeman elected for a term of four years, at two dollars per day, 
payable monthly, can make a valid assignment or sale, at the beginning 
of a month, of the wages to be earned during that month, and that the 
assignee or purchaser has priority over a creditor who garnishes the 
wages for that month after they are earned. 


CARRIERS OF PASSENGERS: NEGLIGENCE — Act oF Gop.’’ — The use 


of the phrase ‘‘ Act of God,”’ is an illustration of the tendency to retain — 


worn-out expressions in the law long after the condition of thought or 
belief which gave them origin has disappeared. This phrase refers 
itself to the superstition of the middle ages, when the belief in special 
providence was implicit and undoubting, and when men heard the 
angry voice of God in the tempest and felt his ire when the earth 
trembled and the hills spouted fire. In those days, every special evil 
that befell mankind, — 


“The Plague, the Prince, the Famine 
and the Sword,’”’ — 


were visitations of God, angry at the sins of man. Every calamity was 
put upon God. They did not blame him when the calamity fell; 
but they prayed desperately to be delivered from it, and when deliver- 
ance came in the course of nature, they thanked him fervently for that 
deliverance. And so the lawyers called any extraordinary result of the 
action of natural laws — tempest, flood, fire, and the like, —‘‘ the Act 
of God,’’ and we at this day continue to use the senseless expression. 


11658. W. Rep. 464. 
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But everything resulting from the action of natural laws is not the 
“Act of God.’’ So the Supreme Court of the United States have 
decided in case of Gleeson vy. Midland R. Co. The court very easily 
concluded that a land-slide in a railway cut, which results from the 
loosening of the earth in its sides by a fall of rain which is not of 
unusual violence, is not such an occurrence as is embraced in the phrase 
** Act of God.’’? Mr. Justice Lamar, in the course of a learned and 
well reasoned opinion, said : — 


‘The railroad cut is as much a part of the railroad structure as is the fill. 
They are both necessary, and both are intended for one result, which is the pro- 
duction of a level track over which the trains may be propelled. The cutis 
made by the company no less than the fill; and the banks are not the result of 
natural causes, but of the direct intervention of the company’s work. If it be 
the duty of the company (as it unquestionably is) in the erection of the fills and 
the necessary bridges to so construct them that they shall be reasonably safe, 
and to maintain them in a reasonably safe condition, no reason can be assigned 
why the same duty should not exist in regard to the cuts. Just as surely as 
the laws of gravity will cause a heavy train to fall through a defective or rotten 
bridge to the destruction of life, just so surely will those same laws cause land- 
slides and consequent dangerous obstructions to the track itself from ill-con- 
structed railway cuts. To all intents and purposes a railroad track which runs 
through a cut where the banks are so near and so steep that the usual laws of 
gravity will bring upon the track the debris created by the common processes 
of nature is overhung by those banks. Ordinary skill would enable the engi- 
neers to foresee the result, and ordinary prudence should lead the company to 
guard against it. To hold any other view would be to overbalance the priceless 
lives of the traveling public by a mere item of increased expense in the con- 
struction of railroads; and after all, an item, in the great number of cases, of 
no great moment.” 


ConstituTionaL Law: British Norta America Act— Power oF 
THE LEGISLATURE OF ManiTopa TO NoN-sECTARIAN SCHOOLS.— 
We subjoin the head-notes of a very important decision of the Supreme 
Court of Manitoba, from which it will appear that they are having a 
struggle in our neighboring province over the educational question, 
similar to that which has threatened several of our American commun- 
ities, and which would have broken out in full flame but for the fact 
that the Catholic Church is in too great a minority in most of our com- 
munities in the United States to make the issue with any prospect of 
success. The Catholic Church, as is well known, attach great impor- 
tance to the education of Catholic children in the principles of the faith, 


111 Sup. Ct. Rep. 859; s. c. 140 U. S. 435. 
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and from their stand-point their reasons are not so easy to answer as 
might seem at a glance. They reason that an education in the public 
schools where religion is not, from the nature of things, taught, isa 
godless education. They prefer to educate their children in their own 
way, and they do not perceive the justice of being compelled to con- 
tribute, by taxation, to the supportof the public schools to which they, 
by reason of insurmountable conscientious scruples, cannot send their 
children. It is but just to them to say that the right which they claim 
for themselves, of having a portion of the public school moneys set apart 
to them for the support of their parochial schools, they quite willingly 
accord to the Presbyterians and to all other Protestant denominations 
who ask the same privilege. The American Protestants, Jews and In- 
fidels, on the other hand, are firmly fixed in the principle that there 
must be a complete dissociation of the State and Church; that it is 
the duty of the State to provide facilities for the education of every 
child in the State, in the rudiments of liberal knowledge, in an element- 
ary knowledge of the language of the country, of mathematics, and of 
the physical sciences. They do not propose to supplement this instruc. 
tion with any species of religious training, but they intend that, in the 
public schools, the principles of honor, morality and virtue shall be in- 
culcated. They reason that if any religious denomination — Protest- 
ant, Catholic, Jewish, or any other — desire to instruct their children in 
their peculiar religious faith and practices, they shall do so at their own 
expense, and not at the expense of the State. This controversy has 
never assumed, so far as we know, in the American communities, such 
an aspect as it has assumed in Manitoba. American constitutional 
law has never run mad to the extent of questioning the right of a free 
State to establish a system of non-sectarian schools for the education 
of such of the children of the State whose parents or guardians may 
wish them to enjoy the privilege. Looking at this Manitoban controv- 
ersy merely from the surface— because a foreigner cannot be sup- 
posed to be qualified to express more than a surface opinion,— the 
dissent of Judge Dubuc, who is the French Catholic member of tlie 
court, seems a striking illustration of the fact that party or religious 
bias influences judges in their opinions upon purely legal questions to 
an uncontrollable extent. The syllabus of the case to which we allude! 
is as follows: — 
The territory now constituting the Province of Manitoba was ad- 
mitted into the Canadian confederation by virtue of the Manitoba act, 
33 Vic., c. 3 (D. 1870), and an order in council issued in pursuance 


1 Barrett v. Winnepeg,7 Man. 273. 
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thereof. Prior to the passage of said act there were in the territory a 
number of effective schools for children. These schools were all de- 
nominational schools, some being controlled by the Roman Catholic 
church, and others by various Protestant denominations. These 
schools were supported by the various churches, and by voluntary 
contributions. There were no public schools in the sense of State 
schools, and no taxes were levied to support such schools. Section 
22 of the Manitoba act provides that ‘‘In and for the Province 
the said legislature may exclusively make laws in relation to edu- 
cation, subject and according to the following provisions: (1) Noth- 
ing in any such law shall prejudicially affect any right or privilege 
with respect to denominational schools which any class of persons have 
by law or practice in the Province at the Union.’’ The corresponding 
provisions of the British North America act are identical, except that the 
words ‘“or practice’? are omitted from the sub-section. The legisla- 
ture of the new Province in the year 1871 established a system of pub- 
lic schools, by which there was one board of education divided into 
two sections — a Protestant section and a Roman Catholicsection. The 
school sections throughout the Province were divided into Protestant 
and Catholic. The Protestant schools were under the control of the 
Protestant section of the board, and the Roman Catholic schools un- 
der the control of the Roman Catholic section of the board. Taxes 
were levied for the support of the Protestant schools on the property 
of Protestants alone, and for the support of Roman Catholic schools on 
the property of Roman Catholics alone. The grant made annually by 
the legislature was apportioned between the two classes of schools. 
This system under various statutes was retained until the year 1890. 
In 1890 the Public Schools act, 53 Vic., c. 38 (Manitoba), was passed, 
by which all previous statutes relating to education were repealed and 
a system of non-sectarian schools was established, for the support of 
which all rate-payers, both Roman Catholic and Protestant, were alike 
taxed. Upon an application to quash two assessment by-laws of 
the city of Winnepeg, passed in pursuance of the Public Schools act, 
on the ground that ‘* by the said by-laws the amounts to be levied for 
school purposes for the Protestant and Catholic schools are united, and 
one rate levied upon Protestants and Roman Catholics alike for the 
whole sum,”’ Held, Affirming the decision of Killam, J. (Dubuc J., dis- 
senting),— 1. That the Public Schools act was intra vires, of the legis 
lature of Manitoba. 2. That the Parliament of Canada intended, by 
inserting the words ‘‘ or practice ’’ in the Manitoba act, that whatever 
any class of persons was at the time of the Union, with the assent of, or 
at least without objection from, the other members of the community, 
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in the habit or custom of doing in reference to denominational schools, 
should continue, and should not be affected by Provincial legislation. 3, 
That any right or privilege which the Roman Catholics had at the time 
of the Union, with respect to denominational schools, was not taken away 
or affected by the act, and can be exercised as fully enow as before the 
act. 4. That the schools established by the Public Schools act, are 
not denominational schools, but in the strictest sense public non-sec- 
tarian schools. Ex parte Renaud, I Pugs. N. B. R. 273, discussed and 
approved, 

(Per Dubuc, J.) Having regard to the history of the controversy 
regarding denominational schools in Canada and the legislation relating 
thereto, the Parliament of Canada in inserting the words ‘‘ or practice ”’ 
in sub-section 1 of section 22 of the Manitoba act had only one mani- 
fest purpose, that is, to protect in their right and privilege as to de- 
nominational schools, the Catholics or Protestants who might, in the 
future, find themselves in the minority in this Province, and to give a 
legal status to such schools, and therefore the Public Schools act was 


ultra vires of the Provincial legislature, and the by-laws should be 
quashed. 


QuretinG TitLe: Possession OpTarnep BY COLLUSION AND TRICKERY.— 
A possession of rea] property obtained by misrepresentations and col- 
lusion with the occupant’s servants will not support a bill in equity 
to quiet title.? 


Triats: Particutarity 1x Fiypines or Fact By THE Court.— 
When an action at law is tried to a court without a jury, the finding 
of fact by such court is a substitute for and stands in lieu of a verdict 
of a jury, and need be no more specific than the verdict of a jury upon 
the same pleadings and evidence.” 


Crvit Procepure: Inspection or Books anp Papers BEFORE 
TriaL.— Books, documents, or papers, production and inspection of 


1 Wakefield v. Sunday Lake Min- 2 Rhodes v. Thomas (Neb.), 48 N. 
ing Co. (Mich.), 49 N. W. Rep. 835 W. Rep. 886; following Ransdell v. 
(Champlin, C. J.,and Grant, J., dis- Putnam, 15 Neb. 642, and citing many 
senting.) cases. 


NOTES OF RECENT DECISIONS. 1023 


which may be required under Gen. St. Minn. 1878, c. 73, § 88, must 
be such as may be used by plaintiff or defendant as evidence, on the 
trial. If they contain merely hearsay, so that neither party could use 
them as evidence, such production or inspection cannot be called for.! 


Hapeas Corpus: DiscHaRGING A Prisoner Hetp Unper A WARRANT 
or A CommitTING MaGisTRATE BECAUSE THE Evipence Fairs to SHow 
THE Venue. — Every experienced judge knows that nothing is more 
common in criminal cases than for the prosecuting attorney to forget to 
prove the venue. The number of reversals which have taken place, in 
every State in the Union, on this ground alone, are an infinite disgrace 
to the administration of criminal justice. In a criminal trial all the 
witnesses are talking about a place, the existence and location of which 
every one concerned in the trial knows, — Bryce’s cross-roads, Bump’s 
corners, Shiloh church, Olive street, — and in the pressure of the trial 
the State’s attorney forgets to ask some witness whether the place is 
within the body of the county named in the indictment; and when 
the record gets up to the revising court, because the appellate judges 
cannot know the fact judicially, the judgment must be reversed and the 
State put to the expense of a new trial. The rule which requires 
strict proof of the venue, is bad enough, to say the least, in cases 
where there has been a conviction and an appeal; but to discharge a 
prisoner on habeas corpus, who is merely held to bail by an examining 
magistrate, because the evidence certified by the magistrate fails to show 
that the venue was proved, looks like a trifling with the administration 
of justice. Yet we regret to say that this was recently done by the 
Supreme Court of Wyoming.’ 


. 


Rossery: THE FORCE MUST BE USED IN GETTING, NOT IN KEEPING. — 
The opinion of Mr. Justice McClellan, of the Supreme Court of Ala- 
bama, in Thomas v. State’ is certainly well written and probably sound 
in law, though one could wish that the law were otherwise. In view of 
what the court hold, seemingly upon good authority, the legislatures of 
the various States ought to change their statutory definitions of rob- 


1 Powell v. Northern Pacific R. Co. 2 Ex parte Brenner, 26 Pac. Rep, 
(Minn.), 48 N. W. Rep. 907. 993 (Groesbeck, C. J., dissenting). 
343 Alb. L. J. 497. 
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bery, so as to make them include keeping by force as well as getting by 
force. In the case referred to the indictment was for robbery, and the 
evidence was that the defendant met 2 nerson on the road carrying a 
gun, whom he stopped and engaged in ccuversation respecting his pur- 
chase, and the gun was handed to him. Being informed that the gun 
was loaded, he stepped back a few steps, and pointing it at the prose- 
cutor said, ‘** Run, or I will shoot you ;’’ whereupon the latter backed 
off some distance, frightened, and the defendant ran off with the gun. 
The court held the defendant was not guilty. 


CuaritaBLe Uses: WHat ARE AND Wuat are Nor. — In Kelly v. 
Nichols! a testator devised his estate to trustees in trust to keep in re- 
pair the graves of his sister and himself; to keep his clock in repair; 
to keep his house open for the reception of ministers and others of his 
faith when ‘‘ traveling in the service of truth.’’ It was held that none 
of these was a charitable use. In connection with the provisions for 
keeping the house open as a hospice, vague intimations that the 
trustees might in their judgment apply the trust moneys to the re- 
lief of the poor, did not raise a valid charitable use. - - - - In 
Ford v. Ford? the Court of Appeals of Kentucky hold that, under 


the statute of wills of that State,* providing that a person ‘‘ may by 
will dispose of any estate, right, or interest in real or personal estate 
that he may be entitled to at his death,’’ and‘ declaring that devises 
for any ‘‘ charitable or humane purpose ”’ shall be valid, a devise of a 
life-estate to testator’s wife, with directions that at her death the whole 
estate shall be converted into money, and applied to the purchase of a 
monument to be erected over the graves of himself and wife is valid. 


Paper: Notice wHEN InporsED AFTER Matvurity.— In 
Rosson v. Carroll5 the Supreme Court of Tennessee hold that the time 
within which notice of demand and non-payment of a negotiable instru- 
ment must be given to an indorser after maturity is the same as in 
case of an indorsement before maturity. 


1 43 Alb. L. J. 449. 4 Ibid. ch. 13, § 1. 
2 16S. W. Rep. 451. 5 43 Alb. L. J. 493. 
® Gen. St. Ky. ch. 113, § 2. 


NOTES OF RECENT DECISIONS. 1025 


Noursances: Carret-CLeaninc In Craven v. Rod- 
enhausen ' the Supreme Court of Pennsylvania hold that carpet-cleaning 
establishment and stable upon premises in a thickly-settled neighbor- 
hood of private residences are nuisances when it appears that the dust 
and moths from the carpet-cleaner and the stench and noises from the 
stable permeate the neighboring houses, and disturb the inmates. 


MonicrpaL Corporations: ORDINANCE PRESCRIBING THE WEIGHT OF 
Breap. — In People v. Wagner,” the Supreme Court of Michigan sus- 
tains an ordinance of the city of Detroit, providing that bread shall be 
manufactured into loaves of one, two, and four pounds and no other, 
and prohibiting the sale of bread deficient in weight. The court hold 
that the ordinance is not unreasonable. They further hold that, as it 
does not authorize the seizure of bread which may be deficient in weight, 
it does not involve a taking of private property without compensation. 
But they impair the value of the ordinance by holding that it does not 
prohibit the sale of bread where the loaves overrun the regulation 
weight, nor the exaction of an increased price by reason of the over- 
weight. ‘The court cite a case in Massachusetts where it was held that 
no recovery could be had for the price and value of shingles which were 
not of the statutory dimensions ;* also another statute of the same 


State where it was held that no recovery could be had for the price of 
oats sold by the bag, where there was a statute requiring them to be 
sold by the bushel.t It should be added that the city of Detroit had 
express power, under its charter, to regulate the price of bread. 


SLANDER AND LipeL: Worps AcTIONABLE PER SE WHEN SPOKEN BY 
Counset 1n ArGument. —In Mains v. Whiting® the Supreme Court of 
Michigan hold that the words, ‘‘ You are the dirty sewer through which 
all the slums of this embezzlement have flowed,’’ and ‘‘ if that twenty 
dollars had been turned over to you or to V., [the person charged with 
the embezzlement, ] the company would never have seen twenty cents 
of it,’’ spoken in a court-room, of an attorney, while he was defending 
one charged with the embezzlement, are actionable perse. The court 
does not deal with the question to what extent words used by counsel in 


1 43 Alb. L. J. 501. 4 Eaton v. Keegan, 114 Mass. 433. 
249 N. W. Rep. 609 § 49 N. W. Rep. 559. 
8 Wheeler v. Russell, 17 Mass. 259. 
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debate are privileged. - - - - In Orth v. Featherly,' the same 
court hold an article, published in defendant’s newspaper, declaring 
that, at a meeting of the supervisors of the poor, ‘‘ some of the mem- 
bers advocated summary disposal of the services of’’ plaintiff, one of 
the supervisors, ‘‘in telling language, among them being S. B., who 
most emphatically stated that’’ plaintiff ‘‘ was a liar, a thief and a 
perjurer, and that he could prove every word he said,’’ — is per se libel- 
ous. - - = = In Fanning v. Chace, decided in the Supreme Court 
of Rhode Island in June, 1891, the action was for slander, and tle 
words applied to plaintiff and relied on were that he ‘‘ is going to start 
a house of ill-fame, so sign a protest against him.’’ It appeared that 
the plaintiff had been a licensed retail liquor dealer; that, in anticipa- 
tion of the renewal of his license, he had made large purchases of 
liquors and also had refitted and refurnished his saloon. His license was 
withheld in consequence of a protest from a large number of persons own- 
ing land near the saloon, induced, as was alleged, by the words uttered 
by defendant as aforesaid. The court held that words charging only 
an intent to commit an offense in the future are not actionable either 
per se or althought hey may have caused special damages. - = - - 
A letter by a man to a married woman stating: ‘‘I like you, and 
want to tell you so. If you like me I want to know it. Let us be 
friends, and good friends. Answer this,’’— conveys no imputation of 
want of chastity on the part of the lady, and is not libelous.* 


Tittes oF Laws: ConstitvTIonAL Provisions po not To Mv- 
nicipaAL Orpinances.—In People v. Wagner*® the Supreme Court of 
Michigan affirm their previous holding* that a statute shall have but 


one subject and that expressed in its title, does not apply to municipal 
ordinances. 


MonicipaL ImprRovEMENTS: Exemption oF CuuRCH PROPERTY FROM 
AssessMENTS.— In Atlanta v. First Presbyterian Church * the Supreme 
Court of Georgia, overruling their former decision ® hold that a statute 
which confers upon the municipal government power and authority 
to assess one-third of the cost of grading, paving, macadamizing and 


149 N. W. Rep. 640. 4 People v. Hanrahan, 75 Mich. 611; 
2 Fields v. Curd (Ky.), 16 S.W. 8. ¢.42N. W. Rep. 624. 

Rep. 253. 5 43 Alb. N. J. 519. 

3 49N. W. Rep. 609. 6 Trustees v. Atlanta, 76 Ga. 181. 
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otherwise improving the roadway or street proper, on real estate 
abutting on each side of the street improved, subjects alike all real 
estate owned by individuals or private corporations, without respect to 
the purpose or use for which the property is held or to which it is 
devoted. Churches are not exempt, and, after paying such assessment, 
the religious corporation to which a church belongs cannot recover 
back the money so paid into the city treasury. 


DamaGes aGaInst TELEGRAPH CoMPANIES FOR INJURIES TO THE 
FEELINGS :—- Several of the western and southern State courts of last 
resort have recently held that in actions against telegraph companies 
for the failure to transmit and deliver messages, damages may be 
given for injury to the feelings, although there has been no element of 
physical suffering or pecuniary loss.1_ This is a conceded departure 
from the English rule that mere mental suffering is not a substantive 
element of damage; and many courts continue so to hold in actions 
against telegraph companies. The Supreme Court of Mississippi has 
lately taken the conservative view of the question in the case of West- 
ern Union Tel. Co. v. Rogers, where that view was very ably pre- 
sented on behalf of the telegraph company by J. B. Harris, Esq., 
whose printed argument we have had the pleasure of perusing. 


Lire InsurANCE: BENEFICIARY MuRDERING AsstuRED Cannot TaKE.— 
In a former number of this publication * we called attention to the de- 


1 Thomp. Elec., 3378. Stuart v. Co., 123 Ind. 294; s. c. 23 N. E. Rep. 


Western Union Tel. Co. 66 Tex. 580; 
re-affirmed in Wilson v. Gulf, &c., R. 
Co. 69 Tex. 739, andin Western Union 
Tel. Co. v. Cooper, 71 Tex. 507; s. c. 
10 Am. St. Rep. 772; 9 S. W. Rep. 
598; 1 L. R. A. 728; Western Union 
Tel. Co. v. Broesch, 72 Tex. 654; s. c. 10 
S. W. Rep. 734; Western Union Tel. Co. 


v. Simpson, 73 Tex. 423; s.c. 11S. W. 
Rep. 885; Western Union Tel. Co. v. 
Adams, 75 Tex. 531; s. c. 6L. R.A. 
844; 12 S. W. Rep. 857; Wadsworth v. 
Western Union Tel. Co., 86 Tenn. 
395; s.c. 6 Am. St. Rep. 864; 8S. W. 
Rep. 574; Reese v. Western Union Tel. 


163; Beasley v. Western Union Tel Co., 
39 Fed. Rep. 181; Western Union Tel. 
Co. v. Henderson, 89 Ala. 510; s.c. 7 
South. Rep. 419; Thompson v. West- 
ern Union Tel. Co., 106 N. C. 549; s.c. 
11S. E. Rep. 269; Chapman v. West- 
ern Union Tel. Co. (Ky.), 13 S. W. 
Rep. 880; Young v. Western Union 
Tei. Co., 107 N. C. 370: s.c. 1158. E. 
Rep. 1044; 42 Alb. L. J. 518; Thomp- 
son v. Western Union Tel. Co., 107 N. 
C. 449; s. c. 12S. E. Rep. 427. 

2 9 South. Rep. Nos. 20, 21; s. c. 68 
Miss. 748. 

8 24 Am. Law Rev. 141. 
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cision of the New York Court of Appeals in Riggs v. Palmer,! in which 
the court decided that, where a man makes his will in favor of a cer- 
tain beneficiary and the beneficiary thereafter murders the testator in 
order to shorten the period of his coming into possession of the legacy, 
the beneficiary is thereby precluded from any benefit under the will. 
We referred to the curious fact of two judges dissenting, as evidence of 
the manner in which lawyers reason. The fact that two judges dis- 
sented upon such a question affords a striking illustration of the fact 
that lawyers, in their technical methods of reasoning, often leave con- 
science out of view entirely ; and that there is no new question, how- 
ever obvious to the ordinary mind, however absurd, or however 
monstrous, upon which well trained lawyers cannot take sides. A 
similar question has recently arisen in England, and has been decided in 
a similar way in the Queen’s Bench Division.? The case grew out of 
the celebrated Maybrick homicide. The facts were that James May- 
brick insurel his life for the benefit of his wife. He afterwards died, 
and subsequently his wife was indicted, tried and convicted of murder- 
ing him. Prior to her trial she assigned her interest under the policy to 
one of the plaintiffs. The assignee of the policy, joining with the exe- 
cutors of the deceased, sued the company to recover the amount due 
under the policy. It was held that they were not entitled to recover. 


Ricuts or Evectric Compantes Supways: SumMaRY ReMOvAL OF 
Wires in Case or Non-PAYMENT OF F1xEp GENERAL Rates. — In the case 
of the Brush Electric Light Company v. Consolidated Telegraph & 
Electrical Subway Company,* the syllabus is as follows :— 

‘* The plaintiff, an electrical illuminating company, applied for and 
was granted space for its wires in an electric subway constructed by 
defendant, a corporaticn having a quasi-public character and specially 
authorized to build and maintain general subways for electric wires, 
under contract with the board of commissioners of electrical subways. 
At the time of plaintiff’s application it was chargeable with knowledge 
of general rates fixed by the defendant for the use of allotted ducts, 
although no special agreement to pay such rates was proved. Held, 


1 6 Rail. & Corp. L. J. 489; 8. c. 115 3 Reported 6 New York Law Journal, 

N. Y. 506, No. 28, decided in the Supreme Court 
2 Cleaver v. Mut. Reserve Fund of New York, First Department, Gen- 

Life Assn., 65 L. T. Rep. 220; 8.c.44 eral Term. 

Alb. L, J. 382. 
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That by plaintiff’s acceptance of a duct under such circumstances an 
implied contract to pay such regular rates arose. Held, further, that 
if, as plaintiff claims, it took possession without a binding contract, 
such possession was that of a bare licensee and, after due notice to re- 
move, it became a trespasser, and defendant might summarily remove 
an apparatus thus trespassing on the subway; that if a contract exists 
plaintiff must abide by its terms or seek its modification in the manner 
prescribed by law, but that such contract does not create the ordinary 
relation of landlord and tenant so as to limit the defendant’s remedy 
to a suit to recover rent, and that defendant may lawfully remove the 
wires unless the agreed sum is paid; so that upon no theory would 
plaintiff, without having paid for the use of the duct at the rate fixed 
by defendant up to the date of the application, be entitled to an in- 
junction against the removal of the wires.’’ 


XUM 
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RIGHT OF THE STATE TO APPEAL— PRELIMINARY INVESTIGATIONS 
IN CRIMINAL CASES. 


To the Editors of the American Law Review: 


In a recent note on the New Orleans massacre you point out several needed 
reforms in our administration of criminal law. Without intimating dissent 
from any of them, I specially welcome your. advocacy of the right of the State 
to appeal. A verdict of acquittal, like a verdict of conviction, should not be 
held final, unless approved by the trial judge, or, conceding the right of appeal 
to the State, until a court of last resort affirms the judgment. Such super- 
visory power would certainly go far to check reckless or corrupt juries, and to 
discourage some disreputable practices, which now occasionally secure inde- 
fensible acquittals. 

Experience suggests a kindred reform of at least equal importance. Ver- 
dicts, which outrage public opinion and excite popular distrust of jury trials, 
also result from the anomoly that cases, as developed on the final trial, some- 
times scarcely resemble the cases as they actually occurred and originally im- 
pressed the public. Jurors are not blamable for such failures of the law, but 
our methods of procedure are responsible. Thorough and continued examina- 
tions preliminary to final trials would, in a great measure, correct the defect, 
and grievous evils attending it. If competent judges were required instantly 
to repair to the scene of crime, in order to investigate the true facts and to per- 
petuate physical evidences and the testimony of eye-witnesses, fabricated de- 
fenses would be almost impossible. And continued examination of all 
witnesses as they become Known, up to the time of final trial, would enable the 
State and the defense to try every case on its real merits. As it is, the prose- 
cuting attorney has to guess what defense he may have to encounter, and to 
trust to chance to overcome unexpected and perhaps trumped up evidence. 
Testimony properly ascertained before the final trial, committing witnesses to 
their first uninufluenced statements, and available if they die or leave the State, 
would arrest some lamentable abuses. Persons accused of crime, and their 
friends, could gain nothing by approaching pliable, or by assassinating incor- 
ruptible witnesses. Needless delays, now treated as an important element in 
the defense of bad cases, would be of little substantial benefit to the accused. 

All radical reforms should be very cautiously approached, and hazardous 
experiments be discountenanced, but results of actual experience should be in- 
telligently utilized. A normal administration of law can do no more than faith- 
fully reflect chastened and settled public opinion, and our methods of procedure 
and the publicity of trials ordinarily accomplish this end. But a practical 
administration of law below this standard, even if only exceptional, indicates 
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something wrong in the system, and demands reform. Mob violence, always a 
species of anarchy when sanctioned by public opinion, evidences neglect of 
progressive improvement in the light of experience. Such painful symptoms 
should be heeded as grave warnings, in order to guard against their recurrence 
in still more destructive form. 


H. TEICHMUELLER. 


La GRANGE, TEXAS. 


ReMARKs.—The author of this communication is a judge of one of the District 
Courts of Texas, and presumably experienced in the administration of criminai 
justice. The reform which he advocates, the immediate investigation of 
crimes, by a competent officer on the spot, has always been in vogue on the 
continent of Europe, and we have a partial and feeble imitation of that system 
in our coroner’s inquests. At this hour all Europe is referring with loathing 
and reproach to the well-known fact that in our country more stpposed crimi- 
nals are annually executed by lynch law than by the regular course of justice; 
and foreigners are everywhere pointing to the fact as an evidence of the failure 
of republican institutions. Our so-called ‘‘ public opinion ”’ is, in many places, 
the ignorant and impulsive opinion of a rabble — debased, fickle and cruel; and 
the administration of our criminal justice is, in great part, feeble, pusil- 
lanimous and disgusting. —Eps. Am. L. Rev. 


A KIND AND JUDICIOUS WORD FROM CANADA. 


To the Editor of the American Law Review: 

* * * Tmay say that it is with pleasure I view the breadth of your re- 
searches into the laws of this continent and of the world generally, in that way 
bringing to the notice of the readers of the REVIEW the many interesting differ- 
ences in procedure and law — differences that I hope will at least in the English 
speaking world, soon pass away,— the United States having done much to that 
end. Lam of the opinion that Mr. David Dudley Field in his able paper on Law 
Reform in the United States, in the July and August number of the Review, is 
justly entitled to say: ‘“ May we not justly claim that, as in respect of some of 
the most radical and useful of statutory law reforms, so in respect of the 
greater schemes of reform which men have adopted for the constitution of their 
States, the American republic may point with satisfaction to its own share in 
the improvement of the race.’’ 

It is with the aid of such Law Reviews as yours that the minds of the legal 
profession are enlarged and breadth of knowledge acquired; and if we may not 
have “ Unrestricted Reciprocity ’’ in our trade relations, we may certainly have 
it in our reading. A knowledge of the laws of a foreign country, especially of 
the United States, cannot but be of benefit to the Canadian bar; and I may be 
pardoned in saying that likewise the American bar might derive some advantage 
from an acquaintance with the laws of Canada. Mr. David Dudley Field well 
says: “There * * are two great departments with which the lawyer and the 
statesman should be familiar, and of which any man of a liberal education should 
have some knowledge. I mean constitutional and international law.’’ 


VOL. XXV. 67 
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I have in my practice received great assistance from an examination of 
the decisions of foreign courts on the law generally, and where interpretation 
is given to statute law,—as the analogy of statute law of modern times is 
somewhat close —in the main principle of the legislation — although it may be 
somewhat different in its phraseology. Stair I think it was who said: ‘No 
man can be a knowing lawyer in any nation, who hath not well pondered 
and digested in his mind the common law of the world, from whence the 
interpretation, extensions and limitations of all statutes and customs must be 
brought.” 

Yours very truly, 


A. E. MCPHILLIPs. 
WINNIPEG, MANITOBA. 
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DRAKE ON ATTACHMENT.— A Treatise on the Law of Suits by Attachment in the United 
States. By CHARLES D. DrakKE, LL.D., retired Chief Justice of the United States 
Court of Claims. Seventh edition, revised, corrected, and enlarged; with an Appendix, 
containing the leading statutory provisions of the several States and Territories of the 
United States, in relation to suits by attachment. Boston: Little, Brown and Company. 

1891. pp. 788 and lviil. 


It is unnecessary to say anything in regard to the merits of this standard 
work which has been in the hands of the profession for nearly forty years. It 
has no rival. The author has an interesting preface to this edition in which he 
speaks not only of the present edition, but, in general, of the work itself. 
What he says is of more interest than anything we can say about the book, 
and therefore we quote at some length from this preface. He says:— 

** When, in 1854, this work was first published, few things could have been 
farther from my expectation, than that it would in my life-time, if ever, reach a 
seventh edition. But now, in the goodness of Providence, it is my privilege, at 
the age of fourscore years, to send forth this edition, and in doing so to be- 
come, so far as I could ascertain, the first American author who has edited 
seven editions of a treatise of his own on any branch of civil jurisprudence. 

‘‘ Every call for a new edition inspired me to renewed effort to make the 
work more complete and reliable. To that end, my labor on this edition has 
probably exceeded that on any previous one. In this connection I deem it not 
unfit to record here the statement, that from the hour I began, forty-four years 
ago, to collect materials for the book, down to the moment of handing this 
preface to the printer, all the work on every part of the book, in every edition, 
has been wholly my own. Under my hand alone the book has grown —irre- 
sistibly grown — to about three times its original size, in spite of liberal excis- 
ions; and the number of cases cited has increased from 1,185 to 5,100, and the 
number of citations of them from 1,835 to within a small fraction of 7,000. 

‘‘In the preparation of this edition I read, in the spirit of exacting criticism, 
the entire text of the treatise, and was thereby enabled to discover and correct 
manifold imperfections of style, and also found a good many instances in which, 
clearly without detriment, matter could be omitted, and quite a number in 
which a change in the mode of presentation was desirable. And yet, after all, 
I cannot venture to claim that the book is free from defects and errors; but I 
feel confident that none of a serious character will appear. From more than 
seven hundred new cases additional matter, equal to about fifty pages, has 

been gathered, and woven into the text; and yet because of the amount 
omitted that was in the last edition, the number of pages in the Treatise is 
now exactly the same as in that.”’ 
In the closing paragraph the author commits his book Jinally to his profes- 
sional brethren. We trust, however, that this is not the last time the author 
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will present his work to the public under his own name, but that the gratitude 


of the profession will be called forth again in recognition of the venerable 
author’s great and valuable labors. 


EWELL’s LEADING CASES ON DOMESTIC RELATIONS. —Leading and Select Cases on the 

Disabilities Incident to Infancy and Coverture, by MARSHALL D. EWELL. Students’ Edi- 
tion re-arranged with omission of notes and with additional cases on marriage, 
husband and wife, coverture, divorce, infancy, and parent and child. For use asa 
text-book in the school of law of Columbia College, in the city of New York. Bos- 
ton: Little, Brown and Company. 189]. pp. 599. 


This is another book of cases for students. The cases are arranged under 
the following general divisions: Infancy, Coverture, Idiocy, Lunacy, etc.; 
Deaf and Dumb Persons, Drunkenness. 

At the head of each case there is a brief statement of the subject of the 
case. Thus, the first case under infancy has the heading ‘* when an infant 
arrives at majority.’”? This is a departure from the form in which cases are 
usually printed for the use of students. Has the learned author fully con- 
sidered the risk he runs in letting the student know so much as this about 
the cause he is reading? According to the new method of teaching law, it 
is not well for a student to be told too much; he must find out for himself 
what a case is about. Besides, is there not danger of giving some little in- 
terest to a collection of cases by telling in a few words what each case is 
about? Some lawyer even might be tempted to read or use the book through 
being briefly told what the cases are about. With a full table of contents 
and a good index, the book would be a valuable one to the profession; for 
the cases are selected and arranged with much care and good judgment. As 
it is we commend it to professional schools and students. 


CHAPLIN’S CASES ON CRIMINAL Law.—A Collection of Reported Cases on some of the 
Leading Heads of the Criminal Law. Prepared for use in the Law School of Harvard 
University, by H. W. CHAPLIN. Boston: Little, Brown and Company. 1891. pp. 511, 


This collection of cases is admirably selected and arranged for illustrating 
the principal topics of criminal law. A book of cases arranged in the usual 
manner for the use of students, without a table of contents, an index, or head 
notes to the cases, or anything to indicate what cases relate to, is a dreary 
book, and worthless for use except in the student’s class-room. The present 
work is in some measure relieved of this dreariness by the arrangement of the 
book in chapters and sections under appropriate headings. But why these 
titles should not have been arranged in a table of contents, so that one taking 
up the book could readily refer to the cases on any principal topic of criminal 
law is a question we would like to ask; and one to which we cannot frame any 
reasonable answer. 

The titles to the chapter are as follows: I. Sources of our Criminal Law. 
II. Criminal Law of the Federal Government. III. The Mental Element in 
Crime. IV. Ignorance or Mistake of Law. V. Intent to do Wrong. VI. 
Wrongful Intent, but no Intent to do the Specific Act. VII. Coupling of Act 
and Intent. VIII. Culpable Inaction. IX. Intent without Possibility of Suc- 
cess, X. Malice. XI. Localityin Crime. XII. Parties to Criminal Acts. XIII. 
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Incomplete Acts. XIV. Criminal Liability. XV. Authorization. XVI. As- 
sault and Battery. XVII. Criminal Homicide. XVIII. Manslaughter. XIX. 
Murder. XX. Homicide. XXI. Rape and Carnal Knowledge of Children. 
XXII. Larceny. XXIII. Subjects of Larceny. XXIV. Question not of Cus- 
tody or of Title, but of Possession. XXV. Different Forms of Taking. XXVI. 
Getting Possession by Inoperative Consent or by Acquiescence. XXVII. Pre- 
sumed Consent. XXVIII. Character, Extent and Object of the Possession As- 
sumed, XXIX. Taking by Wife. XXX. Withholding not Larceny. XXXI. 
Invasion of a Wrongful Possession. XXXII. Conventional Taking by Bringing 
Goods into New Jurisdiction. XXXIII. The Physical Act of Taking. XXXIV. 
Larceny with Aggravation. XXXV. Statutory Offenses Supplementary to Lar- 
ceny. XXXVI. Embezzlement. XXXVII. Cheating by False Pretenses. 
XXXVIIL. Receiving Stolen Goods. XXXIX. Forcible Entry. XL. Burglary 
and Other Breakings. XLI. Arson and Other Burnings. XLII. Forgery. 
XLIIL. Uttering Forged Writings. 

The book is an excellent one for use in law schools, and we think that an edi- 
tion of it with a table of contents and an index would be appreciated and used 
by the profession. 


STORY ON THE CONSTITUTION. —Commentaries on the Constitution of the United States: 
with a Preliminary Review of the Constitutional History of the Colonies and States 
before the Adoption of the Constitution, by JOSEPH STORY, LL D. In two volumes. 
Fifth edition, by MELVILLE M. BIGELOW, Ph. D. Boston: Little, Brown and Company. 
1891, pp 778 and 50 in Vol. I. and 772 in Vol. II. 


The first edition of this great work was published in 1833; the second, edited 
by William W. Story, Esq., in 1851; the third, edited by Edmund H. Bennett, 


Esq., in 1858; the fourth, edited by Judge Cooley, in 1873; and the fifth, edited by 
Dr. Bigelow, now appears. This work was the first and most authoritative ofa 
long series of works treating of the Constitution of the United States. The 
work has been fortunate in its editors since the death of the author; and 
especially fortunate in the present editor, whois so well and so favorably known 
to the profession both in this country and in England. In the preface to this 
edition the editor says: — 

“In this edition the authorities are brought down to January 18, 1891; and 
to the decisions of the Federal Supreme Court, a considerable number of decis- 
ions from the inferior courts, and from the State courts has been added. 

“The editorial notes have been separated entirely from the notes of the 
author; the latter run across the page, after numerals, the former are in double 
columns, after letters of the alphabet. The notes of the last edition (by Mr. 
Justice Cooley) have generally been retained, subject to such changes as time 
has made necessary; in a few instances, they have been recast; in some in- 
stances they have been abridged, in some enlarged. Whenever they have been 
reprinted without change, and contain original discussions as distinguished 
from a mere statement of the cases or of familiar facts, the initial C has been 
added to them. The chapters added to the work by the same distinguished 
editor are also retained.”’ 

The present editor’s notes are mostly in the second volume. 

A table of the cases cited has been added, for the first time. 
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THe REVISED Rerorts.—Being a Republication of such Cases in the English Courts of 
Common Law and Equity from the year 1785, as are still of Practical Utility. Edited by Sir 
FREDERICK POLLOCK, Bart., LL.D., Corpus Professor of Jurisprudence in the Unit- 
versity of Oxford, assisted by R. CAMPBELL, of Lincoln’s Inn, Esq.,andO A. SAUNDERS, 
of the Inner Temple, Esq., Vol. I. 1785-1790. I. Cox. I. Vesey, Jr. 1-3T.R. London: 
Sweet & Maxwell, Limited, 3 Chancery Lane, law publishers. Boston: Little, Brown & 
Co. 1891. pp. 831. Price, $6.00. 

This is the beginning of an undertaking of great interest and importance to 
the profession. It is proposed to republish the old reports of the English 
courts of common law and equity with the omission of obsolete and unim- 
portant cases. Very many of the decisions in the original reports have become 
useless except as a part of the history of the law. By eliminating the cases 
which are now of no practical utility, the bulk of the reports will be very largely 
reduced, and the cost of them will be reduced as well. In the revised form the 
reports will be more useful than ever, because they will be more handy. The 
editors have taken the year 1785 as the starting point. The term reports, 
which are of great authority, thus become the earliest reports in the revised 
edition. On the equity side the series commences with the volumes of Cox and 
Veasey, Jr. As to the method of revisiou the editor says: — 

**It will be understood that ‘The Revised Reports’ are an edition and not a 
selection; they will be formed not by choosing for republication those cases 
which the editors deem important or instructive, but by omitting such cases 
and parts of cases as appear to the editors to be clearly not important for the 
current study and practice of the law. The decisions will be treated not as 
plaintiffs having to make out the merits of their claim, but as defendants with 
the benefit of possession. Various tests will have to be applied, according to 
the subject-matter and the date, in order to ascertain whether cases have really 
ceased to be currentor not. For example, there can be no doubt about re- 
taining a case that has been more than once or twice judicially cited, or has 
been frequently cited in argument, within the last generation. There may 
be some doubt where a case appears to be cited, within a like period, only ina 
few text-books, and the weight of any such citations will have then to be care- 
fully estimated. Where a case has been reversed or expressly overruled the 
burden of proof will so far be shifted; but it may well hold its own if the 
authorities now in force are not sufficiently intelligible without reference to it, 
or if it is so well known as to have taken a classical standing in the history of 
the law. Other grounds for omitting cases (ur, where judged proper, parts of 
cases) will be that the decision relates to matters now obsolete by reason of 
changes, statutory or otherwise, in practice or law; that the point decided is 
now too well settled to need citation of authorities, or is covered by better and 
later authority; that no final decision of the case is reported; that the question 
turned on the construction of special and unusual words, or on the application 
of settled rules of law to special and unusual facts; finally, that in one way or 
another the case is not, perhaps never really was, of any general interest. We 
dv not propose to use these categories as hard and fast rules, but only as general 
guides to editorial discretion, subject to the power and duty of dealing with 
exceptional cases as may seem best, and for the purpose of ultimately indicat- 
ing in periodical index volumes, on what reasons we have proceeded. It is in- 
tended to account in these indexes for every case in the books dealt with, some- 
what in the same manner as the chronological table of the statutes accounts 
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for all the statutes. Judgments will not be abridged except, on occasion, as to 
statements of the facts (a discretion constantly used by reporters themselves), 
and except where the case is retained only for the sake of one or more definite 
points out of those dealt with at the time; but a comparatively free hand will 
be used in retrenching prolix reports of arguments. Head-notes, which are 
strictly no part of the report, will be corrected and revised as often as it ap- 
pears useful. It would be inconsistent with the scheme of the work to attempt 
any commentary beyond the briefest reference to later decisions on the same 
or closely similar points.” 

The editorial work is all that the great ability and reputation of Professor 
Pollock would warrant one to look for. The head-notes are terse and accurate. 
Though many cases are omitted, so far as our examination goes we do not find 
anything of importance omitted: and the abridgments of the statements of facts 
by the reporters and of the arguments of counsel have been judicious. 

The Revised Reports are printed in beautiful clear type upon good paper, 
and they are in good bindings. It is a pleasure to read the pages. We under- 
stand that it is expected the series will be completed in fifty volumes, and that 
four volumes will appear each year. 

We commend this series to all lawyers who want to have at hand all that is 
of practical utility in the great body of the English law. 


COOLEY ON CONSTITUTIONAL Law: — The General Principles of Constitutional Law in the 
United States of America, by THOMas M. COOLEY, LL.D., author of “ Constitu- 
tional Limitations,” etc. Second Edition, by ALEXIS C. ANGELL,of the Detroit bar. 
Boston: Little, Brown, and Company. 1891. pp. 390 and LXIV. 


The first edition of this valuable work was published in 1880. It has in the 
meantime been used by a great number of students in law schools and colleges, 
and by many practicing lawyers. The subject is a great one, and it is in the 
hands of a great jurist. Other duties and failing health have prevented the 
author from revising this work, but he has confided the revision to an able 
editor, Alexis C. Angell, Esq., of the Detroit bar. In his preface the editor 
siys: ‘*In the preparation of this edition, such changes in the text and notes 
of the first edition have been made as have been required by the many impor- 
tant decisions upon constitutional questions rendered within the last ten years. 
While the aim has been to keep the book a manual and not to make it a digest, 
it will be found, it is hoped, to treat briefly all important points covered by the 
cases decided up to this time.”’ 


BIGELOW ON TorTS.—Elements of the Law of Torts, for the Use of Students, by 
MELVILLE M. BIGELOW, Ph. D. Fourth Edition. Boston: Little, Brown, and Company. 
1891. pp. 382 and XXVIII. . 


Law students of the present day have little appreciation of the advantages 
they have in their studies as compared with those their fathers had thirty or 
forty years ago; though it is not necessary to go back so many years in making 
the comparison. The admirable works of the Student’s Series alone make the 
study of the law quite a different thing— greatly adding to the means of 
acquiring a wide and accurate knowledge of the law; and at the same time 
doing so much to make the study a pleasure rather than a task. 
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Mr. Bigelow’s book is most admirable in every way—in analysis of the 
subject, in its accurate statement of principles, and in its clearness of style. 
It is the product of much thorough investigation and original thought. 
Important changes and additions have been made in the present edition. In 
regard to these we quote from the author’s preface to this edition: ‘* Occasion 
is now taken, after the preparation of an edition of the book for the University 
of Cambridge, England, to revise the whole work upon the general lines of 
that edition, a step that, after twelve years of but slight changes, had at last, 
in the growth of the subject, become very needful. Among other changes 
made, the Introduction and a chapter on Malicious Interference with Contract, 
adapted from the English edition, have been added.” 


THE SUPREME COURT OF THE UNITED STATES: Irs HISTORY. By HAMPTON L. CARSON, of 
the Philadelphia Bar. And Its Centennial Celebration, February 4th, 1890. Prepared 


under direction of the Judiciary Centennial Committee. Philadelphia: John Y. Huber 
Company. 1891. 


This book must greatly impress any one who opensit. In the first place, it 
challenges one’s good opinion from the fact that it is printed in the best manner 
known to the typographical art. It isa noble quarto of 745 pages, printed from 
anew font of great pica type of the old style, on heavy paper of a very high 
grade. It thus introduces itself to the reader like a visitor who comes arrayed 
in courtly garments. Then, as to its matter, every page is so full of interest to 
the lawyer that he will hardly know where to begin or when to leave off. The 
difficulty of writing a review of such a book is very much the same as the dif- 
ficulty of reporting the speech of a fascinating speaker. The reporter, lost 
in admiration, drops his pencil, and the speaker runs away from him. So here, 
the reviewer who takes up his pen to write a critique — or we will say a notice — 
of the book, as soon as he begins to read, forgets his purpose, for his mind is 
absorbed in page after page of the most delightful reading. Though we have 
read many of these pages, we have to confess our inability, for the mere want 
of space, to say the least that ought to be said in the way of review of sucha 
work in our present number; and we must let it stand over for further atten- 
tion. Certainly it is a noble tribute to the character of the greatest judicial 
tribunal in the world, — the only one which has the power to arbitrate between 
quasi-sovereign States and to set aside acts of the legislature of an entirely 
sovereign State, comprising within its limits sixty-five millions of people. We 
ought not to omit to speak of the illustrations, which cousist of etchings of the 
portraits of all the judges of the court, made by two well-known artists of 
Philadelphia, Messieurs Max and Albert Rosenthal. Opinions will perhaps 
differ as to whether this style of likeness is the best that could have been devised 
forsucha work. No doubt, from the stand-point of the artist its merits are high; 
but we doubt whether it makes the subjects look as life-like as some other style 


of portrait would. It does not distinguish compiexion sufficiently, but gives to 
each face too dark a hue, 
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CHARITABLE BEQUESTS, 
bequest to a municipal corporation for 
support of the poor, 483. 
when not void for indefiniteness, 656. 
CHARITABLE USES, 
what are and what are not, 1024. 
CHARITIES, 
taxation of so-called, 964. 
CHATTEL MORTGAGE, 
verbal agreement that mortgagor may 
keep the stock and apply the surplus to 
the payments of his debts, 679. 
CHICAGO’s COURT HOUSE, 97. 
CHURCH, 
laughing in, 965. 
validity of subscription to, 
Sunday, 660. 
CHURCH PROPERTY, 
exemption of, from assessments, 1026. 
CIVIL PROCEDURE, 
inspection of books and papers before 
trial, 1022. 
CLAIMS, 
against client purchased for profit of 
attorney, 310. 
CLus, 
sale of liquor by incorporated clubs, 139. 
COMMON LAW PRACTICE IN MANITOBA, 636. 
ComMON SCOLD, 
being, 311. 
COMPARATIVE NEGLIGENCE, 138. 
COMPTROLLERS, 
decisions of the, article by Edward Ireland 
Renick, 727. 


made on 


1043 


CONFESSIONS OF JUDGMENT, 
inure to the benefit of all creditors, 493. 
CONNECTING LINE, 

waiver by contract of State statute making 
railroad company liable for defaults of, 
841. 

CONSIGNEE, 

carrier of goods not obliged to deliver to 

unidentified consignee, 657. 
CONSTITUTIONAL Law, 

State quarantine laws and, article by 
William Hamilton Cowles, 45. 

delegation of legislative power to the 
judges, 134. 

construction of fourteenth amendment, 
article by Charles R. Pence, 536. 

writs of error to State courts in murder 
cases, 666. 

police regulations; validity of State statute 
limiting pressure in natural gas-pipes, 
1002. 

due process of law; 
1009, 

power of president to remove territorial 
judges, 1011. 

decision on the interstate commerce 
clause of the Federal constitution 
1015. 

British North American act — power of the 
legislature of Manitoba to establish non- 
sectarian schools, 1019. 

elections — educational qualification — 
Australian ballot system not unconsti- 
tutional, 1017. 

CONSTITUTIONAL QUESTIONS, 

jurisdiction to decide 1009, 
CONSTITUTIONALITY OF LOCAL OPTION 

Laws, 131. 

New York Civil Service Law, 13+. 
CONSTITUTIONALITY OF THE WILSON Law, 

107. 

CONSTRUCTION OF THE FOURTEENTH 

AMENDMENT, 

article by Charles R. Pence, 536. 

CONTAGIOUS DISEASE, 

Hability of board of health for ordering 
the killing of animals supposed to be 
infected with, 4.0. 

CONTRACTS, 

regulation of carriers’ contracts by the 
legislatures, 104. 

limiting liability of common carriers 
strictly construed, 658. 

waiver by, of State statute by railroad 
company making them liable for defaults 
of connecting line, 841. 

liberty of, under the police power, paper 
by F. N. Judson, 871. 
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Anthony, Elliott, 1. 


ex post facto laws, 


| 
| 
| 
| 
| 


1044 


CONTRIBUTORS OF LEADING ARTICLES — 
Continued. 
Berryman, J. R., 199. 
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Williston, Samuel, 185. 
CONTRIBUTORY NEGLIGENCE, 
in the Courts of Admiralty, 136. 
allowing a child of tender yearsto run 
upon the public street, 299. 
CooLinc Down, 
the infernal regions, 812. 
COPYRIGHT, 
international law, 97. 
statutory protection does not extend to 
labels, 657. 
CORONER AS INTERPRETER, 614. 
CORPORATION, 
how far is it safe for citizens of one State 
to organize, in another state to do 
business at home, article by George A. 
O. Ernst, 352. 
affect of renewing notes of, upon liability 
of stockholder, 307. 
payment of shares—doctrine that corpora- 
tion can give away its unissued shares 
provided they are worthless at the 
time, 495. 
suit in equity by a single stockholder 
to cancel fraudulent issue of shares, 
654. 
dissolution: omission of raiiroad com- 
panies torun their trains, 658. 
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CORPORATION — Continued. 
is unpaid capital a trust fund in any 
proper sense, article by R.C. McMurtrie, 
749. 
stock owned by one corporation in an- 
other not an appurtenance, 839, 
law of U. 8. Sup. Court to capital stock 
not fully paid, article by Thomas 
Thacher, 940. 
power of, to give away its capital stock, 937. 
CORPORATION LAWs, 
improvement of, 979. 
CORRESPONDENCE, 
Letters from, 
Clark, Champ, 504. 
Huston, &. B., 323. 
Kansas Farmer, 154. 
McPhillips, A. E., 1031. 
Payson, W. M., 850. 
Smith, George H., 322. 
Teichmueller, H , 1030. 
Thayer, Albert S., 508. 


W.., 322. 
COUNSEL, 
improper remarks of, 133. ‘ 
when words spoken by actionable per se, 
1025. 


COUNTRY LAWYER VINDICATED, 
letter from Champ Clark, 504. 
more vindication of, 646. 
COUNTRY PAPERS, 
proposal to publish the laws in, 250. 
Courts, 
the new Federal Law Court, 252. 
_ COURTS OF JUDICATURE OF ENGLAND, 
as organized, consolidated and established 
by recent judicature acts—their new 
system of pleading and practice with 
law and equity blended; article by Hon. 
Elliott Anthony, 1. 
High Court of Justice, 11. 
divisions of the High Court, 11. 
the banking department of the Chan- 
cery division of Her Majesty’s High 
Court of Justice, 14. 
Courts of Appeal in Chancery, 21. 
Lord Justices of Appeal, 21. 
Lords of Appeal, 22. 
COVENANTS RUNNING WITH THE LAND, 
privity of estate, €60. 
CREDITORS’ BILLS, 
to enforce payment of stock subscrip- 
tions, 675. 
CRIME, 
decrease of crime in England, 97. 
Cros8S-EXAMINATION, 
of the advocate by the judge, 974. 
CURIOSITIES FROM THE REPORTS, 816. 
CURIOSITIES OF THE LAW AND LAWYERS, 
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DAMAGES, 
construction of Iowa statutes giving, to 
fellow-servants, 306. 
for negligence against the State, 310. 
inadequacy of, 490. 
for delay in delivering telegraph mes- 
sage, 491. 
against telegraph companies for injury 
to feelings, 1027. 
DAVIES v. MANN, 
rule appled in U. S. Supreme Court, 
665. 
DECISIONS OF THE COMPTROLLERS, 
article by Edward Ireland Renick, 727. 
DECREASE OF CRIME IN ENGLAND, 97. 
DEFAULTS OF AGENTS, 
one agent not liable for default of another, 
656. 
DEFECT, 
promise of master to repair, known to 
servant, 301. 
DEFECTIVE BRIDGE, 
hability of railway company for, furnish- 
ing access to and from station, 493. 
-DELAY AND UNCERTAINTY, 
avoidable causes of, in our courts, article 
by Alfred Russell, LL.D., 776. 
DESECRATION OF BURIAL PLOTS, 
injunction against, 135. 
DEVENS, MR. JUSTICE, 
notice of death of, 255. 
DILLON, Hon. JOHN F., 
sketch of, 969. 
portrait of, frontispiece November-De- 
cember number. 
tribute of, to the memory of Judge Love, 
997. 
DIOCLETIAN 
edict of, regulating the price of food, 
249. 
DIPLOMATIC CORRESPONDENCE, 
between the governments of the United 
States and Italy, 635. 
DIPLOMATIC RUPTURE WITH ITALY, 629. 
DISCRIMINATION, 
against particular shippers, 146. 
DISFRANCHISEMENT, 
by reason of being a second in a duel, 
132. 
DISQUALIFICATION OF A JUDGE BY REASON 
OF AFFINITY, 135. 
DISREGARDING A PLEA OF GUILTY, 963. 
DIVORCED WIFE, 
right of action of, for alienating husband's 
affections, 1005. 
Doe, 
bite of — who is keeper of, 487. 
evidence given by, 813. 
Don PIATT, 
sketch of, 977. 
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DOUBLE DAMAGES, 
construction of statutes against railroad 
companies giving, for failure to fence, 
Missouri railroad act giving, 264. 
DUE PROCESS OF LawW, 675. 
DUEL, 
disfranchisement by reason of being a 
second in, 132. 
DYNAMITE Law, 136. 
EFFECT OF RATIFICATION, 
article by F. A. Sondley, 74. 
ELECTED JUDGES, 128. 
ELECTIONS, 
educational qualification — Australian bal- 
lot system not unconstitutional, 1017. 
ELECTIVE AND APPOINTIVE JUDGES, 288. 
ELECTRIC RaI_ways, 
right to use the streets as against tele- 
phone companies, for return circuit, 
1016. 
ENGLAND, 
Courts of Judicature in, article by Hon. 
Elliott Anthony, 1. 
decrease of crime in, 97. 
legal affairs in, article by G. H. Knott, 400. 
ENGLISH BENCH AND Bak, 
notes on, 989. 
ENGLISH CHARGE TO THE Jury, 649 
ENGLISH CITATIONS, 978. 
ENGLISH LEGAL AFFAIRS, 
article by G. H. Knott, 400, 
ENGLISH IGNORANCE OF AMERICAN Law, 
622. 
ENGLISH OFFICIAL REPORTS, 
new manner of citing, 459. 
Equity, 
power of over the temporalities of relig- 
ious societies, 312, 
ETATA, 
escape of, 455. 
surrender of, 615. 
EVIDENCE, 
rule that where a letter is offered in, the 
whole must be read, or where a conver- 
sation is testified to the whole must be 
given, 303. 
given by a dog, 813. 
EVIDENCE OF NEGLIGENCE, 
suffocation by smoke after the hatches of 
a steamship are battened down, 293. 
EXAMINATION OF WITNESSES, 
rule that where a letter is offered in evi- 
dence the whole must be read—or 
where a conversation is testified to the 
whole must be given, 303. 
EXPERIMENTS IN COURT, 144. 
EXPERT EVIDENCE, 
future of, 963. 
EXPERTS IN HANDWRITING, 967. 
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Ex Post Facto Laws, 1009. 
EXPULSION OF MR, PARNELL FROM THE 
FREEDOM OF EDINBORGH, 117. 
FAILURE TO FENCE, 
construction of statutes giving double 
damages against railroad companies 
for, 114. 
“Fark REACHING,” 610. 
FEDERAL ABUSES, 
of the writ of habeas corpus, 149. 
FEDERAL CONSTITUTION, 
State quarantine laws and, article by 
William Hamilton Cowles, 45. 
decision on the interstate commerce 
clause of the, 1015, 
FEDERAL JURISDICTION, 
habeas corpus —not used as a writ of 
error, 663. 
bills in equity to set aside fraudulent 
conveyances, 664. 
cannot be given by State statutes in 
contravention of U. 8. Constitution, 664. 
Fourteenth Amendment, 666. 
due process of law — writs of error to 
State Courts in murder cases, 666. 
FEDERAL AND STATE JURISDICTION, 
Federal writs of habeas corpus to State 
courts in murder cases, 671. 
recentattempt to overturn the penal code 
of Texas, 677. 
FEDERAL PRISONS, 
invasions of by State 
corpus, 481. 
FEES OF UNITED STATES COMMISSIONER, 
663. 
FELLOW-SERVANTS, 
construction of lowa statutes giving dam- 
ages to, 306. 
FICTITIOUS SUIT, 
right of amicus curie to intervene and show 
that suit is fictitious, 489. 
FINDINGS OF FACT BY THE Court, 
particularity in, 1022. 
First ANNUAL DINNER OF THE BAR OF 
MANITOBA, 462. 
FISHERIES, 
waat constitutes inland waters, and what 
is open sea, 680, 
FLOTSAM, JETSAM, AND LI[E]GAN, 614. 
FOOD AND DRINK, 
adulteration of, 100. 
FORFEITURE OF FRANCHISES, 
sale of liquor by an incorporated club a 
ground of, 139. 
FOURTEENTH AMENDMENT, 
construction of, article by Charles R. 
Pence, 536. 
due process of law, writs of error to State 
courts in murder cases, 666. 
FUTURE OF EXPERT EVIDENCE, %3. 
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FRAUDULENT CONVEYANCES, 
inability of a single creditor to sue where 
there has been an assignment for cred- 
itors, although the trust is wound up, 484. 
bills in equity to set aside, 664. 
chattel mortgage — verbal agreement that 
mortgagor may keep the stock and apply 
the surplus to the payment of his debts, 
679. 
assignment of unearned wages, 1018. 
FREE COINAGE OF SILVER, 
effect of, upon salaries of judges, 259. 
GEORGIA, 
history of the first code, address 
Richard H. Clark, 947. 
GRAND JURY SYSTEM, 
abolition of, 985. 
GREAT BRITAIN, 
power of, to enforce treaty obligations 
within her colonies, 975. 
HABEAS 
Federal abuses of the writ of, 149. 
invasions of Federal prisons by State 
writs of, 481. 
not used as a writ of error, 663. 
recent attempt to overturn the penal 
code of Texas, 677. 
discharging a prisoner held under war- 
rant of committing magistrate because 
evidence fails to show the venue, 1025. 
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rule in, applied to delay of telegraph com- 
pany in delivering message, 491. 
HAMMOND’S BLACKSTONE, 
article by Geo. H. Smith, 376. 
HANDWRITING, 
experts in, 967. 
HISTORY OF THE FIRST GEORGIA CODE, 
address by Hon. Richard H. Clark, 947. 
HOW TO PREVENT THE OVERCROWDING OF 
THE PROFESSION, 611. 
HUMORS OF THE Law, 98. 
HouNGRyY LAWYERS, 619. 
HUSBAND AND WIFE, 
right of husband to imprison wife, 454. 
right of action of divorced wife for alienat- 
ing husband’s affection, 1005. 
HONOR TO WHOM HONOR I8 DUE, 274. 
CURTESY, 
where wife has only remainder expect- 
ancy, 131. 
ILLINOIS STATE BAR ASSOCIATION, 275. 
ILLINOIS SUPREME COURT, 
anecdotes of the early judges of, 639. 
account of, 640. 
IMMIGRATION LAWS, 
enforcement of, 434. 
laws restricting immigration, 457. 
IMPEACHMENT, 
the Botkin trial, 456. 
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IMPEACHMENT OF WITNESSES, 
statement made by railway employes to 
company’s Claim agent concerning an 
accident, 302. 
IMPROPER REMARKS, 
by counsel, 133. 
IMPROVEMENT OF CORPORATION LAWS, 979. 
INCORPORATED CLUB, 
sale of liquor by, a ground of forfeiture o¢ 
its franchises, 139. 
INDECENT MOTIONS FOR REHEARING, 966. 
INDEFINITENESS, 
when charitable bequests not void for, 
656. 
INDEPENDENT LEGAL JOURNALISM, 150. 
INFERNAL REGIONS COOLING Dowy, 812. 
INJUNCTION, 
against the desecration of burial plots, 135. 
when remedy by, for illegal taxation not 
available, 667. . 
INJURIES TO THE FEELINGS, 
telegraph companies liable in damages 
for, 1027. 
INSOLVENT DEBTOR, 
can he insure his life for the benefit of his 
wife, article by Samuel Williston, 185. 
INSURANCE, 
mutual benefit; making one’s flanceé his 
beneficiary, 486. 
INTENT, 
presumption of, 132. 
INTERNATIONAL COPYRIGHT LAW, 97. 
letter from Albert 8. Thayer, 508. 
INTERNATIONAL Law, 
fisheries — mare clausum—what constitutes 
inland waters and what is open sea, 680. 
INTERSTATE AND FOREIGN COMMERCE, 
import rates in cases of shipment into the 
interior, 658. 
INTERSTATE COMMERCE Law, 
suggested modification of, 120. 
Iowa STATUTES, 
construction of giving damages to fellow- 
servants, 306, 
Is UNPAID CAPITAL A TRUST FUND IN ANY 
PROPER SENSE? 
article by R. C. McMurtrie, 749. 
ITALY, 
diplomatic ruptures with, 629. 
JUDGES, 
annual conference of in Missouri, 121. 
elected, 128. 
delegation of legislative honor to, 134. 
disqualification of, by reason of affinity,135. 
effect of free coinage of silver upon sal- 
aries of, 259. 
increase in salary of U. 8. District Judges, 
258. 
Judge Bradwell upon salaries of, 279. 
€lective and appointive, 288. 


VOL. XXV. 


JUDGES — Continued. 
summary dismissal of, 433. 
on bread and water, 610. 
anecdotes of, 639. 
power of, to issue writ of prohibition in 
vacation, 653. 
cross-examination of the advocate by, 974. 
non-partisan election of, 983. 
JUDGES OF MISSOURI, 
annual conference of, 121. 
JUDGES WHO DIE IN THE HARNESS, 112. 
JUDGMENTS, 
general judgments against married women 
not void, but voidable, 483. 
JUDICIAL RHETORIC, 637. 
JURISDICTION, 
decision of constitutional questions, 1009. 
Jury, 
when the existence of monument a ques- 
tion for, 142. 
why Mennonites object to serving on, 251. 
English charge to, 649. 
not enough to charge the jary that they 
must be satisfied, 649. 
verdicts of by majority vote, 130, 819. 
by three-fourths vote, 821. 
KREUTZER SONATA, 102. 
LABELS, 
statutory protection does not extend to,657. 
LABOR-SAVING MACHINE FOR THE Law- 
YER’S OEFICE, 436. 
Lapy Law GRADUATES, 432. 
LAND, 
covenants running with: privity of estate, 
660. 
LaND CLAIM CouRT, 
oflicers of, 649. 
LAND TRANSFER, 
reform in, report by Harvey B. Hurd, 367. 
the Torrens system, 806. 
LAND TRANSFER AND REGISTRATION OF 
TITLES, 
article by Wm. D. Turner, 755. 
LARCENY, 
attorney or agent disbursing money for 
client and keeping a slice himself, 485. 
LAUGHING IN CHURCH, 
LAW AND FAct, 
when negligence a question of law and 
when of fact, 662. 
LAW AND LITERATURE, 813. 
Law REFORM IN THE UNITED STATES AND 
Its INFLUENCE ABROAD, 
article by Hon. David Dudley Field, 516. 
Law SCHOOLS AND LEGAL EDUCATION, 816. 
Laws, 
Proposal to publish in country papers, 250. 
LAWYER, 
the qualities essential to make a success- 
ful one, 829. 
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LAWYER — Continued. 

how to prevent the overcrowding of the 
profession, 611. 

curiositics of law and lawyers, 612. 

hungry lawyers, 619. 

T.AWYER’S COMMENTARY UPON THE Fa- 
mous CASE OF SHYLOCK VS. ANTONIO, 
by James M, Love, 889. 

LEADING CASES, 
text-books vs., article by W. L. Penfield, 

234. 

LEGAL EDUCATION, 
law schools and, 816. 

LEGAL JOURNALS, 
obligations to, 128. 

LEGAL PERSONALS, 980. 

LEGISLATIVE POWER, 
delegation of, to the judges, 134. 

LIABILITY OF SAFE DEPosIr COMPANIES, 
140. 

LIABILITY FOR LOSSES AND INJURIES TO 
PASSENGERS IN SLEEPING CARS, 
article by Lucius W. Hoyt, 569. 

LIBEL, 
privileged communications, animus, evi- 

dence, 1004, 

LIBERTY OF CONTRACT UNDER THE Po- 
LICE POWER, 
paper by F. N. Judson, 871. 

LICENSES, 
municipal ordinances for regulating oc- 

cupations by means of, article by Wm. 
Hodge, 595. 

LIFE INSURANCE, 

can an insolvent debtor insure his life 
for the benefit of his wife, article by 
Samuel Williston, 185. 

private international law, 481. 

waiver by assured of benefit of State 
statute, 840. 

beneficiary murdering insured cannot 
take, 1027. 

LIMITATION OF ACTIONS, 
effect of renewing notes of corporation 

upon liability of stockholder, 307. 

LITERATURE, 
law and, 813, 

LocaL Option Laws, 
constitutionality of, 131. 
trying the statute and then trying the 

accused, 1006. 

Loc Hot In HISTORY, 826. 

COLERIDGE, 
on methods of study, 129. 

Lorp’s Day, 
validity of subscription toa church made 

on Sunday, 660. 

LoTrery DECISION, 

of the Supreme Court of Louisiana, 
456. 
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LOUISIANA, 
Scotch view of lynch law in, 461. 
LOUISIANA LOTTERY, 
and the freedom of the press, 435. 
Love, Hon, JAMES M., 
tribute to the memory of, 997. 
Lyycu Law, 
Scotch view of, in Louisiana, 461. 
MAFIA CASE, 
in New Orleans, article by Robert H. Marr, 
Jr., 414. 
comments on the case, 271, 450. 
revort of the New Orleans committee of 
fifty, 451. 
MAJORITY VFRDICTS, 
jury system and, 130, 
majority vote, 819. 
three-fourths vote, 821. 
MANITOBA, 
common-law practice in, 636. 
power of legislature of, to establish nua- 
sectarian schools, 1019, 
MARKS, 
compelling prisoner to exhibit, upox his 
body, 141. 
MARRIAGE, 
Spanish laws ‘on, an: their extra-terri- 
torial effect, article by Emile Sto quart, 
82. 
MARRIAGE CEREMONIES, 
vow of obedien e in, 831. 
MARRIED WOMEN, 
general judgments not void agavast, but 
voidable, 488. 
MASTER AND SERVANT, 
servant accepting risks of employment; 
promise of master to repa:. defects 
known to servant, 301. 
captain and sailor; liability of owner of 
vessel for an assault by maste. upon 
sailor, 313. 
fellow-servants in common employment, 
487. 
MCDONALD, SIR JOHN A., 
sketch of, 647. 
MECHANIC’S Lies, 
sub-contractor—true statement of amount 
due, 843. 
MENNONITES, 
why they object to serving on juries,251. 
MINORS, 
deputy-sheriff a minor, 1015. 
MIssouRI, 
annual conference of the judges of, 121. 
Supreme Court of, second division, 260. 
double damage railroad act, 264. 
meeting of State bar association, 982. 
Supreme Court of, 442. 
Changes in practice enacted by the last 
legislature of, 624. 
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MODEL LAWYER, THE, 127. 
MONUMENT, 
when the existence of a question for jury, 
142. 
Morton, CHIEF JUSTICE, 
notice of the death of, 25S. 
MorIONS FOR REHEARING, 
indecent motions, 966. 
MUNICIPAL CORPORATIONS, 
delegation of power to the police to pro- 
hibit street processions, 296. 
bequest to for support of the poor, 483. 
ordinances prescribing the weight of 
bread, 1025. 
MUNICIPAL IMPROVEMENTS, 
exemption of churci: property from assess- 
ments, 1026. 
MUNICIPAL ORDINANCES, 
for the regulation of occupations by 
means of licenses, article by Wm. L. 
Hodge, 595. 
MURDER CaSEs, 
in the Supreme Court of the United States, 
653. 
writs of error to State Courts in, 666, 671. 
MUTUAL BENEFIT INSURANCE, 
making one’s fianceé his beneficiary, 436. 
change of beneliciary, 661. 
NATIONAL LEAGUE FOR THE PROTECTION 
OF AMERICAN INSTITUTIONS, 931. 
NATULALIZATION, 
acourt of record having a common law 
jurisdiction and a seal and clerk, 845. 
NEGLIGENCE, 
of railway company, 306. 
action against the State for damages for, 
310. 
when a question of law and when of fact, 
662. 


the rule in Davies rv. Mann, 665. 
when the court may direct a verdict for the 
plaintiff, 676. 
loss of goods by fire where shipment is 
delayed by carrier, 678. 
right of common carrier to limit his lia- 
bility for, 983. 
See CONTRIBUTORY NEGLIGENCE. 
NEGOTIABLE PAPER, 
notice when indorsed after maturity, 1024. 
NEGRO, 
decision that the house of, is his castle, 
986. 


NESTOR OF THE BOSTON Bak, 647. 
NEW FEDERAL LAw Court, 252. 
NEW FEDERAL COURT OF APPEAL, 460. 
NEW ORLEANS MAFIA CaSE, 
article by Robt. H. Marr, Jr., 414. 
notes on the case, 271, 450. 
NEW ORLEANS, COMMITTEE OF FIFTY, 
report of, 451. 


NEW ORLEANS, COMMITTEE OF FIFTY — 
Continued. 
recommendations of, 453. 
lottery decisions, 456. 
NEw TRIAL, 
inadequacy of damages, 490. 
NEw YORK, 
land transfer reform in, 897. 
NEW YORK CIVIL SERVICE Law. 
constitutionality of, 134. 
NON-PARTISAN ELECTION OF JUDGES, 983. 
“ NON-POSSUMUS ” PLEA, 452. 
NON-SECTARIAN SCHOOLS, 
power of legislature of Manitoba to estab- 
lish, 1019. 
NUISANCES, 
carpet-cleaning establishments, 1025. 
OBITUARY OF THE BENCH AND Bar, 
Appleton, Chief Justice, 257. 
Brady, Hon. John B., 632. 
Devens, Mr. Justice, 255. 
Love, Judge James M., 997. 
McDonald, Sir John A., 647. 
Morton, Chief Justice, 258. 
OFFICE AND OFFICERS, 
deputy-sheriff a minor, 1015. 
OFFICERS OF THE NEW LAND CLAM 
COURT, 649. 
OuIO STATE BAR ASSOCIATION, 
on uniform State laws, 817. 
OPINIONS, 
of appellate courts, power to correct, 312. 
per curiam, 611. 
ORIGINAL PACKAGE, 
end of, 106. 
syllogism of Mr. Stuart Patterson in, 271. 
constitutionality of the Wilson law, 651. 
OsGoop HALL, 
reception and banquet at, 263. 
OUR CONTRIBUTORS, 
a word with, 96. 
PARLIAMENTARY Law, 
removal of speaker of a legislative body, 
302. 
PARNELL, MR., 
expulsion of, from the freedom of Edin- 
burgh, 117. 
PASSENGERS, 
in sleeping cars, liability for losses and in- 
jures to, article by Lucius W. Hoyt, 569. 
PATTERSON, MR. STUART, 
syllogism of, in the Original Package 
case, 271. 
PER CURIAM OPINIONS, 611. 
PERSONAL REPLEVIN, 
the writ of, 460. 
PETITION OF RIGHT, 
action for damages for negligence against 
the State , 310, 
PHONETIC SPELLING, 976. 
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PHONOGRAPH, 
a labor saving machine for a lawyer’s 
office, 436, 
PHOTOGRAPHIC NEGATIVE, 
unauthorized use of, 316. 
PLEADING, 
reply of fraud; plea of release of right of 
action, 673. 
PoIsonN, 
liability of accident insurance company in 
case of accidental death by, J31. 
POLICE, 
delegation of power to, by municipal cor- 
poration to prohibit street processions 
296. 
POLICE POWER, 
liberty of contract under, paper by F. N. 
Judson, 871. 
POLICE POWER AND THE PUBLIC HEALTH, 
article by H. Campbell! Black, 170. 
police power and eminent domain, 170. 
regulations of trades and occupations, 
slaughterhouses, 173. 
laws regulating practice of medicine 
and surgery, 173. 
purity of food products, 175. 
oleomargarine laws, 176. 
laws against adulteration of milk, 179. 
quarantine and immigration laws, 180, 
cemetery and burial laws, 181. 
tenement house legislation, 182. 
statistics of population, 183. 
miscellaneous examples, 183. 
POLICE POWER OF THE STATES, 
relation of to the commerce of the nation, 
address by Hon. Charles Carroll Bonney, 
159. 
Post-MoORTEM Honors, 622. 
POSTAL SAVING BANKS, 623. 
POWER OF A CORPORATION TO GIVE AWAY 
ITs CAPITAL STOCK, 987. 
POWER OF EQUITY OVER THE TEMPORALI- 
TIES” OF RELIGIOUS SOCIETIES, 312. 
POWER OF GREAT BRITAIN TO ENFORCE 
TREATY OBLIGATIONS WITHIN HER COLO- 
NIES, 975. 
POWER OF JUDGE TO ISSUE WRIT OF PRO- 
HIBITION IN VACATION, 6553. 
PRACTICE, 
death of one of several referees, 480. 
PREFERENCES, 
confessions of judgment inure to the 
benefit of all creditors, 493. 
PRESIDENT, 
power of to remove territorial judges, 
1011. 
PRICE OF Foon, 
early attempt to regulate; edict of Dio- 
cletian and his colleagues, 249. 
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| PRIVATE CORPORATIONS, 
the State and, article by Robert Ludlow 
Fowler, 581. 
PRIVILEGED COMMNICATIONS, 
when constitute libel, 1004. 
PROMISE TO PAY WHEN ABLE, 313. 
PROPERTY, 
when damaged for public use, paper by 
Frank Hagerman, 924. 
PROPOSAL TO PUBLISH THE LAWs IN CoUN- 
TRY PAPERS, 250, 
PROPOSALS TO HAVE A GREAT RaILWay 
Trust, 113. 
PROXIMATE AND REMOTE CAUSE, 
horse taking fright by reason of travel 
being obstructed for half an hour ata 
railroad crossing, 655. 
loss of goods by fire when shipment is 
delayed by carrier, 678. 
PUBLIC HEALTH, 
police power and, article by H. Campbel! 
Black, 170. 
PUBLIC LANDS, 
riparian rights; boundaries of lands bor- 
dering upon lakes, 839. 
PUBLIC OFFICERS, 
assignment by, of unearned salary, 140. 
removal of, article by J. R. Berryman, 
199. 
PUBLIC STREET. 
right of a man to kiss his wife upon, 634, 
835. 
PUBLISHING PORTRAITS OF AUTHORS, 249. 
QUALITIES ESSENTIAL TO MAKE A Swuc- 
CESSFUL LAWYER, 829. 
opinion of Chauncey M. Depew, 829. 
Judge Noah Davis on, 830, 
Daniel Dougherty on the subject, 830. 
QUASI-CONTRACTS, 
summary of, article by John H. Wigmore, 
695. 
QUIETING TITLE, 
possession obtained by collusion and 
trickery, 1022. 
RAILROAD CoMPANIES, 
construction of statutes giving double 
damages against, for failure to fence, 
114. 
discrimination against particular ship- 
pers, 146. 
liability of, for defective bridge furnishing 
access to and from station, 493. 
omission of, to run their trains, 658. 
RAILROAD CROSSING, 
horse taking fright by reason of travel 
being obstructed at, 655. 
RAILWAY EMPLOYES, 
statement made by, to company’s claim 


agent concerning any accident, 302 
RAILWAY NEGLIGENCE, 306. 
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RAILWAY AND CORPORATION LAW JOURNAL, 
98. 

RATIFICATION, 
effect of, article by F. A. Sondley, 74. 

REALIZED WITH THE AID OF OUR SCISSORS, 
616. 

REASONABLE Dovst, 
not enough to charge jury that they must 

be satisfied, 669. 

RECEIVER, 

appointment of, for city of Nashville, 
1869, article by Lucius 8. Merriam, 393. 

question of subsequent appointment of, 
in action for trespass, 483. 

RECEPTION AND BANQUET AT OSGOODE 
HALL, 263. 

REFEREES, 
death of one of several, 480. 
power to sign bills of exceptions, 137. 

REFORM IN LAND TRANSFER, 
report by Harvey B. Hurd, 367. 

transfer of real estate, 367. 
guaranty of title, 369. 
registration of title, 372. 
the Torrens system, 806. 

REGISTRATION OF TITLES. 
land transfer and, article by Wm. D. 

Turner, 755. 

RELATION OF THE POLICE POWER OF THE 
STATES TO THE COMMERCE POWER OF 
THE NATION, 
address by Hon. Charles Carroll Bonney, 

159. 

RELEASE, 
plea of release of right of action, 673. 

RELIGIOUS SOCIETIES, 
power of equity over the “‘ temporalities ” 

of, 312. 

REMAINDER EXPECTANCY, 

husband’s courtesy where wife has only, 
431. 
REMOVAL OF PUBLIC OFFICERS, 
article by J. R. Berryman, 199. 

1, Offices defined, 200. 

2. Causes for the removal of constitu- 
tional officers, 201, 

3. Legislative power over non-consti- 
tutional officers — contracts, 203. 

4. Constitutional power to remove, 204. 

5. Nature of the power of removal —is 
it judicial? 204. 

6. The common-law power to remove 
municipal officers, 208. 

7. Of the existence of the power to re- 
move, 209, 

8. Causes for removal, 211. 
(a.) Generally, 211. 
(0.) Conduct unbecoming an officer,213. 
(c.) Disorderly conduct, 214. 
(d.) Incapacity: inefficiency, 214. 


REMOVAL OF [PUBLIC OFFICERS — Con- 
tinued. 
(e.) Maladministration, 215. 
(f.) Malfeasance: non-feasance, 215, 
(g-) Malpractice, 216. 
(h.) Official delinquency, 216. 
(i.) Official misconduct, 216. 
Gj.) Violation oflaw: omission of duty, 
218. 
(k.) Miscellaneous, 218. 
9, Personal misconduct — is aconviction 
neeessary? 219. 
10. Of the power to suspend —is it in- 
cluded in the power to remove? 222. 
ll. Proceedings on charges against 
officers, 223. 
12. Review of removal proceedings, 228. 
13. When removal! in effect, 229. 
14. Rights of officer wrongfully re- 
moved, 230. 
25. Measure of damages, 233: 
REMOVAL OF SPEAKER OF LEGISLATIVE 
Bopy, 302. 
REPORTS, 
curiosities from, 816. 
RESTRICTING IMMIGRATION, 457. 
RETROACTIVE EFFECT OF THE WILSON 
Law, 
letter from S. B. Huston, 323. 
RIGHT OF A COMMON CARRIER TO LIMIT 
nis LIABILITY FOR NEGLIGENCE, 953. 
RIGHT OF HUSBAND TO IMPRISON WIFE, 
Mrs. Jackson's case, 454. 
RIGHT OF A MAN TO KISS HIS WIFE ON THE 
PUBLIC STREETS, 634, 835. 
RIGHT OF STATE TO APPEAL, 
preliminary investigations in criminal 
cases, letter of H. Teichmueller, 1030. 
RIGHTS OF ELECTRIC COMPANIES IN SUB- 
ways, 
summary removal of wires in case of non- 
payment of fixed general rates, 1028. 
RIGHTS IN REM AND RIGHTS IN PERSONAM, 
letter from W., 317. 
RIPARIAN RIGHTS, 
liability for polluting water by depositing 
mining debris, 657. 
boundaries of lands bordering upon lakes, 
839. 
ROYALTY, 
and the baccarat trial, 814. 
ROBBERY, 
the force must be usedin getting, notin 
keeping, 1023. 
ROMAN ADVOCATE, THE, 
article by Hon. Charles E. Fenner, 540. 
SAFE DEPOSIT COMPANIES, 
liability of, 140. 
SALARIES, 
increase in, of U.S. District Judges, 258, 
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SALARIES — Continued. 
effect of free coinage upon, of judges, 
259, 
Judge Bradwell, upon salaries of judges, 
279. 
SALE OF LIQUOR, 
by an incorporated club a ground of for- 
feiture of its franchises, 139. 
SCHEME TO PRODUCE UNIFORM STATE 
LEGISLATION, 433. 
Scorce VIEW OF LYNCH LAw IN LowIS- 
IANA, 461, 
SHARES, 
payment of, 495, 
SHARES IN CORPORATION, 
fraudulently issued, suit by single stock- 
holder to cancel, 654. 
SHIPPERS, 
discrimination against particular, 146. 
SHIPPING, 
contract for care of a vessel on fire, 310. 
“ SHIVAREE ” Law, 137, 295. 
prejudice of jurors against shivarees, 295. 
SHYLOCK VS. ANTONIO, 
a lawyer’s commentary upon the famous 
case of, by James M. Love, 889. 
SILVER, 
free coinage of, effect upon salaries of 
judges, 259. 
SKETCHES OF THE BENCH AND BAR OF 
WYOMING VALLEY, 979. 
SLANDER AND LIBEL, 
words actionable per se when spoken by 
counsel in argument, 1025. 
SLEEPING CARS, 
liability for losses and injuries to passen- 
gers in, article by Lucius W. Hoyt, 569, 
SLUR UPON AN EMINENT LAWYER, 616. 
SouTH CAROLINA, 
wife’s separate estate, 494, 
SPANISH LAWS ON MARRIAGE AND THEIR 
EXTRA-TERRITORIAL EFFECT, 
article by Emile Stocquart, 82. 
SPELLING, 
introduction of the phonetic system of 976. 
STATE BAR ASSOCIATIONS, 985. 
STATE LEGISLATION, 
a scheme to promote uniformity of, 433. 
STATES AND PRIVATE CORPORATIONS, THE, 
article by Robert Ludlow Fowler, 581. 
STATE QUARANTINE LAWS AND THE FED- 
ERAL CONSTITUTION, 
article by William Hamilton Cowles, 45. 
STATE STATUTE, 
waiver by assured of benefit of, 840. 
waiver by contract of State statute by 
railroad company, making them liable 
for defaults of connecting line, 841. 
validity of, limiting the pressure in natural 
gas-pipes, 1002. 


LAW REVIEW. 


STATUTE OF FRAUDS, 
auctivneer’s memorandum omitting name 
6f vendor, 131. 
STATUTES, 
construction of, giving double damages 
against railroad companies for failure 
to fence, 114. 
STOCKHOLDERS, 
suit in equity by a single stockholder to 
cancel fraudulent issue of shares; not 
necessary that he should have been a 
stockholder at the time of the fraudulent 
issue, 654. 
effect of renewing notes of corporation 
upon Hability of, 307. 
STREET PROCESSIONS, 
delegation of power to police to prohibit, 
296. 
STupy, 
Lord Coleridge on methods of, 129. 
SuB-CONTRACTOR, 
See MECHANIC’S LIEN. 
SUBROGATION, 
in case of mortgage of wife’s separate 
estate in South Carolina, 494. 
SUBSCRIPTIONS TO STOCK, 
creditors’ bills to enforce payment of, 675. 
SuBWAYys, 
summary removal of wires of electric 
company from, for non-payment of 
fixed general rates, 1028. 
SUFFOCATION, 
by smoke after the hatches of a steam. 
ship are battene:t down, 298. 
SUGGESTED MODIFICATION OF THE INTER 
STATE COMMERCE Law, 120. 
Suits, 
fictitious, 489. 
SUMMARY DISMISSAL OF JUDGES, 433. 
SUMMARY OF QUASI-CONTRACTS, 
article by John H. Wigmore, 695. 
SUNDAY, 
validity of subscription to 4 church made 
on, 660, 
SuNDAY Laws, 
works of necessity, 434. 
SUPREME COURT OF MIssovel, 
a sketch of the judges of, 442. 
‘SUPREME COURT OF MISSOURI, SECOND 
DIVISION,” 260. 
SURRENDER OF THE ETALA, 615. 
SURVIVORSHIP, 
no presumption of, in case of deathina 
common disaster, 294, 
SYLLOGISM, 
drawn up by Mr. Stuart Patterson in the 
Original Package case, 271. 
TAXATION, 


when remedy by injunction not available 
for illegal taxation, 667, 
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TAXATION — Continued. 
of so-called charities, 964. 
TELEGRAPH COMPANIES, 
delay in delivering message; rule in Had- 
ley v. Baxendale, 491. 
damages against for injuries to the feel- 
ings, 1027. 
TELEPHONE COMPANIES, 
right of electric railway as against, to use 
the street for return circuit, 1016. 
“TEMPORALITIES,” 
power of equity over, of religious societies, 
$12. 
TERRITORIAL JUDGES, 
power of President to remove, 1011. 
TEXAS ALL RIGHT, 101. 
TEXT-BOoOKS v. LEADING CASES, 
article by W. L. Penfield, 234. 
THOMPSON, Hon, SEYMOUR D., 
extract from address of, before the 
Illinois State Bar Association, 284. 
TIEDEMAN, PROF. CHRISTOPHER G., 
accepts chair in the University of New 
York, 432. 
TITLES oF Laws. 
Constitutional provisions respecting do 


not apply to municipal ordinances, 1026. | 


TORRENS SYSTEM OF LAND TRANSFERS, 
806. 
TRANSFER OF LAND, 
and registration of titles, article by Wm. 
D. Turner, 755. 
TREATY OBLIGATIONS, 
power of Great Britain to enforce, 
within her colonies, 975. 
TRESPASS, 
action for, question of subsequent ap- 
pointment of receiver, 483. 
bite of dog — who is keeper of a dog, 487. 
TRIALS, 
improper remarks of counsel, 133. 
compelling prisoner to exhibit marks on 
his own body, 141. 
exami nation of body of party, 145. 
particularity in findings of fact by the 
court, 1022. 
TRIBUTE TO THE MEMORY OF THE LATE 
JUDGE LOVE, 997. 
TRUST FUND, 
is unpaid capital, in any proper sense a, 
article by R. C. McMurtrie, 749. 
TYRANNY OF THE STATE, 620. 
UNAUTHORIZED USE OF PHOTOGRAPHIC 
NEGATIVE, 316. 
UNEARNED WAGES, 
assignment of, 1018. 
UNIFORM STATE LAws, 
report of American Bar Association on, 
832. 
Ohio State Bar Association on, 817. 


UNITED STATES CIRCUIT COURTS OF 
APPEAL, 
full text of the act, 266. 
UNISSUED SHARES, 
corporation can give away, provided they 
are worthless at the time, 495. 
UNITED STATES COMMISSIONERS, 
fees of, 663. 
UNITED STATES SUPREME Court, 
appointment of Hon. Henry B. Brown to 
be a justice of, 99. 
on the Behring Sea question, 638. 
murder cases in, 653. 
law of as to capital stock not fally paid 
article by Thomas Thacher, 940. 
UNPAID CAPITAL, 
is it a trust fund in any proper sense, 
article by R. C. McMurtrie, 749. 
VACATION, 
advice about your summer vacation, 467. 
VENDOR, 
name of, omitted from auctioneer’s mem- 
orandum, 131. 
VENUE, 
discharging prisoner held under warrant 
of committing magistrate on habeas 
corpus b e the evid fails to 
show, 1023. 
VERDICT, 
when the court may direct a verdict for 
the plaintiff, 676. 
of jury by majority vote, 819. 
by three-fourths vote, 821. 
Vow OF OBEDIENCE IN MARRIAGE CERE- 
MONIES, 831. 
WATER, 
liability for polluting water by depositing 
mining debris, 657. 
WHEN PROPERTY IS DAMAGED FOR PUBLIC 
UsE, 
paper by Frank Hagerman, 924. 
1, Former rule, 924. 
2. Changes by statate, 924. 
3. Constitutional provisions, 925. 
4. Construction of English statutes, 926. 
5. Establishment and changes of grade, 
926. 


6. Railroads changing surface of street; 
viaducts, etc., 928. 

7. Railroads in street, 928. 

8. Street railroads, 950. 

9. Telephone and telegraph lines, 931. 
10. Reasonable changes and improve- 

ments in streets, 931, 

11. Other cases, 932, 

12. Damage must be special, 935. 

13. Tests adopted, 936. 

14. Concluding remarks, 938. 


WIPFE-BEATING AND IMPRISONMENT, 
article by Irving Browne, 551. 
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WIFE’s SEPARATE ESTATE, WRIT oF ERROR, 
no power to charge in South Carolina, 494, habeas corpus not used as a writ of, 663. 
WILSON Law, to State courts in murder cases, 666, 671. 
constitutionality of, 107, 651. WRIT OF PERSONAL REPLEVIN, 460, 
WITNESSES, WRIT OF PRUHIBITION, 
impeachment of, 302. power of judge to issue writ of, in vaca- 
examination of, 303. tion, 653. 
WoORK FOR THE LEGISLATURES, WYOMING VALLEY, 
. regulation of the contracts of carriers, 104. sketches of the Lench and bar of, 979. 


XUM 


| 
| 
XUM 


